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BWR1.00 BOURNE CONSERVATION COMMISSION

Bourne Wetland Regulations
Part | Proceduresand Regulationsfor all Wetlands

BWR 1.01 I ntroduction and Purpose

(1) Introduction. The Bourne Wetland Regulations, BWR 1.00, is promulgated by the Bourne Conservation Commission
pursuant to the authority granted to them under the Bourne Wetlands By-law, Article 3.7 of the Town of Bourne By-laws. The
BWR 1.00 shall complement Article 3.7 of the Town of Bourne By-laws, and shall have the force of law upon their effective
date.

BWR 1.01 through 1.15 provide definitions and procedures. BWR 1.01 through 1.16 pertains to bothinland and coastal areas
subject to protection under Article 3.7 of the Town of Bourne By-laws. BWR 1.16 provides standards for work within those
areas. A project may be subject to regulation under Article 3.7 of the Town of Bourne By-lawsin which case compliancewith
all applicableregulationsis required.

(2) Purpose. Section 3.7 of the Town of Bourne By-laws sets forth a public review and decision-making process by which
activities affecting Areas Subject to Protection Under Article 3.7 of the Town of Bourne By-laws areto beregulated in order
to protect the following wetland resource values:

- public and private water supplies

- groundwater supplies

- flood control

- erosion and sedimentation control

- storm damage prevention

- pollution prevention

- fisheries and shellfisheries

- wildlife habitat

- recreation and/or commercial use

The purpose of BWR 1.00 isto define and clarify that process by establishing standard definitions and uniform procedures by
which the Commission may carry out its responsibilities under Article 3.7 of the Town of Bourne By-laws.

BWR 1.00 isintended solely for usein administering Article 3.7 of the Town of Bourne By-laws; hothing contained herein

shouldbe construed as preempting or precluding morestringent protecti onof wetlands or other natural resource areas by other
by-laws, ordinance or regulations.

BWR 1.02 Area of Jurisdiction (Resource Areas)

(1) Areas Subjectto ProtectionUnder Article 3.7 of the Town of Bourne By-laws. Thefollowing areas are subject to protection
under Article 3.7 of the Town of Bourne By-laws:
(@ Any:
bank,
freshwater wetland,
coastal wetland,
beach,
dune,
flat,
marsh,
swamp,
9. wet meadow, or
10. bog,
(b) any:
1. creek
1.02: continued
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2. estuary,
3. stream,
4. pond, or
5. lake;
(c) the ocean;
(d) Land under water bodies;
(e) Riverfront Area;
(f) Land subject to flooding;
(g) Land subject to coastal stormflowage, but not including that portion of a A- zone greater than 100 feet fromthe areas
listed in BWR 1.02(1)(a) through (f)
(h) Land within 100 feet of the areas listed in BWR 1.02(1)(a) through (f).
(i) Land within 200 feet of the areaslisted in BWR 1.02(1)(a) through (f) whenin an ACEC or the BEOD.

(2) Activities subject to regulation under the By-law
(a) Activitieswithinresourceareas: any activity proposed or undertaken within an areaspecified in BWR 1.02(1) which,
inthe judgment of the Commission, will remove, fill, dredge, alter or cause adverse effect to an area subject to protection
under the By-law issubject to regul ationunder the By-law and requires the filing of a Notice of Intent. If the applicant is
in doubt as to whether a Notice of Intent shall be required by the Commission, a Request for a Determination of
Applicability should befiled (BWR 1.05(4)(a)).
(b) Activities Outside the Areas Subject to Protection Under Article 3.7 of the Town of Bourne By-laws. Any activity
proposed or undertakenoutside the areas specifiedinBWR 10.02(1) is not subject to regulation under Article 3.7 of the
Town of Bourne By-laws, and does not require the filing of a Notice of Intent unless and until that activity actually alters
an Area Subject to Protection Under Article 3.7 of the Town of Bourne By-laws referenced in BWR 1.02(1)(a) through

().

In the event that the Commission determines that such activity has in fact altered an Area Subject to Protection Under
Article 3.7 of the Town of Bourne By-laws referencedin BWR 1.02(1)(@) through (h), it shall impose such conditions on
the activity or any portion thereof as it deems necessary to contribute to the protection of the wetland resource values
identified in Article 3.7 of the Town of Bourne By-laws.

(3) Notwithstanding the provisions of BWR 1.02(1) and (2), any freshwater wetland, bank, land under waterbodi es,land subject
to flooding created for the purpose of stormwater management pursuant to Article 3.7 of the Town of Bourne By-laws, shall
not require the filing of a Notice of Intent or a request for Determination of Applicability to maintain the stormwater
management system, providedthat the workislimitedto the maintenance of the stormwater management system and conforms
to aPermit issued after August 31, 2000, and that the areais not altered for other purposes.

BWR 1.03 General Provisions

(1) Burden of Proof.
Any personwho filesaNotice of Intent to performany work withinan AreaSubject to ProtectionUnder Article3.7 of the Town
of Bourne By-laws has the burden of demonstrating to the Commission:
(&) that the areadoesnot play aroleinthe protection of any of the wetland resourcevauesidentifiedin Article 3.7 of the
Town of Bourne By-laws: or
(b) that the proposed work will contribute to the protection of the wetland resource valuesidentified in Article 3.7 of the
Town of Bourne By-laws by complying withthe general performance standards establishedinthe By-law or BWR 1.00 for
that area or activity.

(2) Burden of Production. The burden of production means having to produce at least some credible evidence from a
competent source in support of the position taken.

(3) Where any section of BWR 1.00 providesthat a proposed project "may be permitted” in certain circumstances, no such
project shall be undertaken until all of the usual proceduresrequiredby Article 3.7 of the Town of Bourne By-laws and BWR
1.00 have been followed and a Permit has been issued for the work. The Commission shall impose such conditions on such
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projects as may be necessary to contributeto the protection of thewetlandresourcevauesof Article3.7 of the Town of Bourne
By-laws.

BWR 1.04 DEFINITIONS

A-Zone (including A-, AE-, Al-30, & A99) means those portionsof Land Subject to Coastal Storm Flowage which are subject
to inundation by types of 100 year flooding where stillwater flooding predominates. The landward boundary of the A-zone
within Land Subject to Coastal Storm Flowage shall be determined by referenceto base flood el evation on the most recently
availableflood datapreparedfor the Town of Bourne under the National Flood Insurance Program. Theboundaries determined
by the base flood elevation and a topographical plan of the parcel performed by aregistered engineer or other professional
competent in such matters and shall be presumed accurate.

ACEC means an Areaof Critical Environmental Concern established pursuant to 301 CMR 12.00

Adjoining Land Areas means the land 100-ft. back as measured horizontal ly from the boundary of any Wetland Resource Area
not inan areadesignated by the Commonweal th of Massachusetts as an Areaof Critical Environmental Concern(ACEC) or the
Bournedale Environmental Overlay District (BEOD). Inthe ACEC and/or the BEOD, "Adjoining Land Areas’ shall mean the
land 200-ft. back as measured horizontally from the boundary of any Wetland Resource Area. Thisareais hereafter referred
to asthe Buffer Zone.

Adverse Effect means any change inthe quality of aWetland Resource Areathat causes adiminishment inits ability to provide
the Wetland Resource Values protected by the By-law.

Alter meansto changethe condition of any Area Subject to Protection under the By-law. Examplesof alterationsinclude, but
are not limited to, the following:

(a) removal, excavation or dredging of soil, sand, gravel, or aggregate materials of any kind;

(b) changing of preexisting drainage characteristics, flushing characteristics, salinity distribution, sedimentation patterns,

flow patterns, or flood retention characteristics;

(c) drainage or other disturbance of water level or water table;

(d) dumping, discharging or filling with any materia which may degrade water quality;

(e) placing of fill, or removal of material, which would alter elevations;

(f) driving of piles, erection or repair of buildings, or structures of any kind;

(9) placing of obstructions or objectsin water;

(h) destruction of plant life, including cutting of trees;

(i) changing temperature, biochemical oxygen demand, or other physical or chemical characteristics of water;

(j) any activities, changes or work whichmay cause or tend to contributeto pollution of any body of water or groundwater;

or

(k) application of pesticides or herbicides.

Applicant means any personwho files arequest for determination of applicability or Notice of Intent, or onwhose behalf such
areguest or applicationisfiled.

Area Subject to Protection Under the By-law means any area specified in BWR 1.02(1)

BEOD means the Bournedale Environmental Overlay District
Bank (coastal) is defined in 310 CMR 10.30

Bank (inland) isdefined in 310 CMR 10.54

Beach (coastal) isdefined in 310 CMR 10.27(2)

Bogisatype of freshwater wetland.
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Boundary means the boundary of aresource area.

Bournedal e Environmental Overlay District meansthat certain tract of land within the Town of Bourne that is bounded by the
Plymouth/Bourne town line, Route 3, the Cape Cod Canal and Route 25.

1.04: continued
By-law means Article 3.7 Wetland and Natural Resource Protection By-law of the Town of Bourne.

Certificate of Compliance meansawritten determination by the Commissionthat work or aportionthereof hasbeen completed
in accordance with a Permit.

Coastal Wetlands means any marsh, swamp, meadow, bank, flat or other lowland subject to tidal action.
Commission means the Conservation Commission of the Town of Bourne.

Compliance - A project is in compliance with these regulations and a Certificate of Compliance will be issued when the
requirements set forthinBWR1.05(11) have beenfulfilled (i.e., project is consistent with plans submitted and Permit i ssued).

Conditions means those requirements set forth in awritten Permit issued by the Commissionfor the purpose of permitting,
regulating or prohibiting any activity that remove, fill, dredge, alter or cause adverse effect to an Area Subject to Protection
Under the By-law. [See also BWR 1.05(7).]

Conservation Commission Agent means the duly authorized representative of the Commission, withthe authority to carry out
certain of the Commission's functions. These shall include, but not be limited to, carrying out site visits, determination of
application completeness, the issuance of Cease and Desist Orders, and reports to the Commission.

Creek means the same as a stream, as defined in BWR 1.04.

Date of Issuance means the date a Permit is mailed, as evidenced by apostmark, or the dateit ishand delivered, as evidenced
by asigned receipt.

Determination.
(a) aDeterminationof Applicability meansawritten finding by the Commission asto whether asite or thework proposed
thereon is subject to the jurisdiction of Article 3.7 of the Town of Bourne By-laws.
(b) aDetermination of Significance means awritten finding by the Commission, after a public hearing, that the areaon
which the proposed work isto be done, or whichthe proposedwork will alter, is significant to one or more of the wetland
resource valuesidentified in Article 3.7 of the Town of Bourne By-laws. It shall be made as part of the Permit.
(c) aNatification of Non-Significance means awritten finding by the Commission, after a public hearing, that the area
onwhichthe proposedworkisto be done, or which the proposed work will alter, will not have a significant or cumulative
effect on any of the wetland resource values of Article 3.7 of the Town of Bourne By-laws.

Dune means coastal dune, as defined in 310 CMR 10.28(2).

Eelgrass Beds means those areas where the marine substrate is populated by eelgrass (Zosteramaring) in quantities
considered significant to shellfish habitat as determined by DMF and/or Bourne DNR. Destruction of such bedsis

prohibited.
Erosion means the wearing away of the land by running water, wind, ice, or other geological agents.

Erosion and Sedimentation Control means both the ability of the Wetland Resource Areato perform these functions and the
responsibility of the project applicant to propose a design that incorporatesthese control sinto the plan to prevent damage to
the wetland resource area, buffer zone or abutting properties from erosion/sedimentation and water displacement caused by
the project. Furthermore, each proposed project must be designed to prevent damage to the wetland resource area due to
scouring, propeller wash/shear, re-suspensi on of sedimentsandfromincreasedwave energy. Proj ectsshall bedesignedto cause
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no adverse effect on significant shellfish habitat and/or eelgrass beds.
Extension Permit means awritten extension of time within which the authorized work shall be completed.
FEMA meansthe Federal Emergency Management Agency.
Fill meansto deposit any material so asto raise an elevation, either temporarily or permanently.
FIRM means the most recent Federal Insurance Rate Map of the Town of Bourne.
Fisheries and Shellfisheries means all fish and shellfish found in fresh, salt or brackish waters and any organisms (including
plants) that make up part of the food chain/web of such animals regardless of their commercia value. The By-law requires

that a project be designed so as not to contaminate, damage or impair fish/shellfish, its food supply, habitat, or water supply.
All projects proposed in public wetland resource areas must meet the performance standard of no adverse effect.

Flat isdefined in 310 CMR 10.27(2)(b).
Flood Control means the ability of the Wetland Resource Areato prevent and/or reduce flooding and flood damage.

Freshwater wetland means a Wetland Resource Areathat due to its vegetation, soils, and/or hydrology has at |east one of the
following characteristics:

a awetland plant community,

b. holds enough water to provide a breeding habitat for certain water dependent fauna species, or

c. 50% or more of the vegetational community is composed of wetland plant species.

Genera Performance Standards means those requirements establishedby BWR 1.00 for activitiesinor affecting each of the
Areas Subject to Protection Under the By-law, Article 3.7 of the Town of Bourne By-laws.

Groundwater Supplies means any water below the earth’ s surface in the zone of saturationbelow the Wetland Resource Area
or below the Buffer Zone.

Hardship means the application of Article 3.7 of the Town of Bourne By-laws to aparticular piece of property, evaluatedinits
totality, owing to the unique characteristics of the property, that is unduly oppressive, arbitrary or confiscatory and would
involve substantial economic lossto the applicant becauseof the literal enforcement of the By-law providedthat the conditions
and characteristics of the property are not the result of the actions of the applicant, or owner, or their agents, predecessors,
SUCCESSOr'S Or assignees.

Impair means to make or cause to become worse; weaken or damage.

Isolated L and Subject to Flooding is defined in 310 CMR 10.57(2)(b).

Lake means any open body of fresh water with a surface area of ten acres or more, and shall include great ponds.

Land Containing Shellfishis defined in 310 CMR 10.34(2)

Land Subject to Coastal Storm Flowage is defined in 310 CMR 10.04

Land Subject to Flooding is defined in 310 CMR 10.57(2).

Land Subject to Tidal Action means land subject to the periodic rise and fall of a coastal water body, including spring tides.

Land Under Salt Ponds isdefined in 310 CMR 10.33(2).

Land Under Water bodies and Waterways is defined in 310 CMR 10.56(2)
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Limit of Work means the boundary beyond which no work may take place.
Marshisatype of freshwater wetland.
Mean High Water Line means the line where the arithmetic mean of the high water heights observed over a specific 19-year

metonic cycle (the National Tidal Datum Epoch) meets the shore and shall be determined using hydrographic survey data of
the National Ocean Survey of the U. S. Department of Commerce.

Mean L ow Water Line means the line where the arithmetic mean of the low water heights observed over a specific 19-year
metonic cycle (the National Tidal Datum Epoch) meets the shore and shall be determined using hydrographic survey data of
the National Ocean Survey of the U. S. Department of Commerce.

Minimize means to achieve the least amount of adverse effect that can be attained using best available measures or best
practical measures, whichever isreferred to in the pertinent section.

M odify means to amend.
Ocean means Buzzards Bay, Massachusetts Bay and all contiguous waters subject to tidal action except salt ponds.

Notice of Intent means an application for apermit to remove, fill, dredge, alter or cause adverse effect an area subject to
protection under the By-law.

Person means any individual, group of individuals, association, partnership, corporation, company, business organization,
trust, estate, the Commonwealth or political subdivision thereof to the extent subject to town By-laws, administrative
agency, public or quasi-public corporation or body, Town of Bourne, or any other legal entity or itslegal representatives,
agents or assigns.

Plans means such data, maps, engineering drawings, calculations, specifications, schedules and other materials, if any,
deemed necessary by the Commission to describe the site and/or the work, to determine the applicability of Article 3.7 of
the Town of Bourne By-laws, or to determine the impact of the proposed work upon the wetland resource values identified
in Article 3.7 of the Town of Bourne By-laws.

Pollution Prevention means a project must be designed in a manner as to not cause pollution to the ground or surface
waters and that will not in any way result in the degradation to the Wetland Resource Area.

Pond (coastal) - means Salt Pond as defined in 310 CMR 10.33(2)
Pond (inland) is defined in 310 CMR 10.04

Public and Private Water Suppliesmeansany surfacewater or groundwater supply that has, is, or could be used for consumption
by humans or livestock.

Recreational and/or Commercial Use means, but isnot limitedto, the purposesfor whichthe Wetland Resource Areaare used
by the public such as navigation, fishing, hunting, shellfishing, swimming, water skiing, diving, walking, etc. A project must be
designed so as to not impair the ability of the Wetland Resource Area to provide for these public recreational and/or
commercial uses.

Remove meansto take away any type of material, thereby changing an elevation, either temporarily or permanently.

Request for Determinationof Applicability meansawritten request made by any persontothe Commissionfor adetermination
asto whether asite or work thereon is subject to Article 3.7 of the Town of Bourne By-laws.

Riverfront Areais defined in 310 CMR 10.58

Rocky Intertidal Shoreisdefinedin 310 CMR 10.31(2)
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Salt Pond is defined in 310 CMR 10.32(2).

Significant Shellfish Habitat means thoseareas containing shellfishindensities(numbers) and/or habitat consi deredsignificant
by the state Divisionof Marine Fisheries (DMF) and/or the Bourne Department of Natural Resources (DNR). The Commission
shall also evaluateinformation provided by local recreational and commercial shellfishersandby the applicant.No project shall
be permitted if it will cause any adverse effect on shellfish habitat and/or shellfish densities and/or impair the ability to harvest
shellfish and/or cause adverse effect to eelgrass beds.

Storm Damage Preventionmeansthe project must be designedinamanner that ensures the prevention of damage to the Wetland
Resource Areaand abutting properties caused by, but not limitedto, erosion and sedimentation, damage to vegetation, damage
to property or buildings, or damage caused by the displacement of water, water-borne debris or water-borne ice.

Stream means a body of running water, including brooks, creeks, and rivers which moves in a definite channel in the ground
due to ahydraulic gradient, and whichflows within, into or out of an AreaSubject to Protection Under Article 3.7 of the Town
of Bourne By-laws. A portion of astream may flowthrough aculvert or beneathabridge. Such abody of running water which
does not flow throughout the year (i.e., which isintermittent) is a stream except for that portion upgradient of all freshwater
wetlands, bogs, swamps, wet meadows and marshes.

Swampis atype of freshwater wetland.
V-zone means vel ocity zone.

Velocity Zone (including V-, VE-, & Vi-30) meansthoseportionsof Land Subject to Coastal Storm Flowage whichare coastal
high hazard areas or areas of specia flood hazard extending from the inland limit within the 100 year floodplain seaward
supporting waves greater than three feet in height. . The boundaries of the V-zones within Land Subject to Coastal Storm
Fowage shall be determined by referenceto the most recently availableflood datapreparedfor the Town of Bourne under the
National Flood Insurance Program. In the event of av-zone boundary conflict, the Commission may require the applicant to
determine the boundary by engineering calculations which shall be based upon the appropriate wave height or wave run-up
methodology for the affected shoreline reach as set forth in the FEM A Publication, " Guidelines and Specifications for Wave
Envelope Determination and V-Zone Mapping,” (the Guidelines), and prepared and certified by a registered professional
engineer. Notwithstanding the v-zone delineation on the most recent Federal |nsurance Rate Map (FIRM), whereaV -zone has
been depictedonthe latest FIRM onabarrier beach with afrontal dune reservoir less than 540 squarefeet (as explainedinthe
National Flood Insurance Program and Related Regulations [44 Code of Federal Regulations, Chapter 1, Section65.11]), the
V-zone shall be remapped using the Guidelines. (seeillustration)
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Verna Pool means those areas mapped and certified by the M assachusetts Natural Heritage and Endangered Species Program
aswell asthose areasidentified in the field as eligible for certification.

Water means all surface and groundwater associated withthe Wetland Resource Areas and/or the land 100-ft. from such areas.
Wet Meadow s atype of freshwater wetland.

Wetland Resource Areas means all wetland resource areas mentioned in Chapter 131, section 40 MGL and its Regulations at
310 CMR 10.00 €t. seq., as from time to time amended, and any other areathat due to its vegetation, soils, and/or hydrology
supports awetland plant community or holds enough water to provide a breeding habitat for certain water dependent fauna
species. Areasinwhich50% or more of the vegetational community iscomposed of wetland plant species shall be classified
as awetland resource area. It isused synonymously with Area Subject to Protection Under Article 3.7 of the Town of Bourne
By-laws, each one of which is enumerated in BWR 1.02(1)

Wetland Resource Vaues means public and private water supplies, groundwater supplies, flood control, storm damage
prevention, pollution prevention, fisheries and shellfisheries, wildlife habitat, erosion and sedimentation control, and
recreational and/or commercial uses.

Wildlife Habitat means the place within each Wetland Resource Area or Buffer Zone thereto, where animal life
(vertebrates/invertebrates) live. This habitat shall consist of the plants, soil physical features and/or water which provides for
the animal speci es. Proposed projects must be designedto maximize protectionof wildlife habitat. All staterarespecies(plant
and/or animal) officially listed as endangered, threatened, or of special concernbythe M assachusettsDivisionof Fisheriesand
Wildlifeunder 321 CMR 8.00 et. seq., and fromtime to time amended, andthose speciesof local significancewhichlive within
the wildlife habitat shall be fully protected by the By-law and their habitat must not be impaired in any way by a proposed
project.

BWR 1.05 Procedures

The following procedures shall apply to all filings under the Bourne Wetlands By-law

(1) Time

Periods.  All

WERTICAL LINE FROM PEAK OF time periods

SANMD RESCWOIR TO OC FROMNTAL DUNE of ten days or
APNALYZED TO DETERMIME e

DUME FAILUE OTEM AL NI AR THTTNT O less specified

T FPRIMARY FROMTAL in Article 3.7

Stil wWatar Flood Elavatiaon \\ A DILMNE
FRIMaSRY

_____________ 100 Year SUGFL - - — - —— - of the Town of

FRONTAL | T — Bourne By-

DN E m— —
]

//‘B_EACH : RACKSHOARE — |6WS,a’1d BWR
LU E VI P FAIMIFALRA LIFALI ‘ 100 §1a” be
T OF % ZONE —-E Computed

' using business

days only. In

the case of a
FACTORS TC BE CONSIDERED IN DETERMINING determination
DUNE FAILURE POTENTIAL AMD ¥V ZOMNE MAPPING P it '

ermi or

tentative

decision, such
period shall commence on the first day after the date of issuance and shall end at the close of business on the tenth business
daythereafter. All other timeperiodsspecifiedin Article 3.7 of the Town of Bourne By-laws, and BWR 1.00 shall be computed
onthe basisof calendar days, unlessthe last day fallson a Saturday, Sunday or legal holiday, in which case the last day shall be
the next business day following.
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(2) Actions by Conservation Commission. Where Article 3.7 of the Town of Bourne By-laws, statesthat a particular action
(except receipt of arequest or notice) is to be taken by the Commission, that action is to be taken by more than half the
members present at a meeting of at least aquorum. A quorum is defined as a mgjority of the membersthen in office.

Where Article 3.7 of the Town of Bourne By-laws, states that the Commission is to receive areguest or Notice of Intent,
Commission means an individual designated by the conservation commission to receive such request or Notice of Intent.

(3) reserved

(4) Determinations of Applicability.
() Requestsfor Determination of Applicability.

1. Any personwho desiresadeterminationasto whether Article 3.7 of the Town of Bourne By-laws, appliesto land,
or toworkthat may affect an AreaSubject to Protection Under Article 3.7 of the Town of Bourne By-laws, may submit
to the Commission by certified mail or hand delivery a Request for a Determination of Applicability. Such request
shall include such information as required to enable the Commission to find and view the area and to determine
whether the proposed work will remove, fill, dredge, alter or cause adverse effect to an Area Subject to Protection
Under the By-law.
2. A Request for aDeterminationof Applicability shall include certificationthat the owner of the area subject to the
request, if the person making the request is not the owner, has been notified that a determination is being requested
under Article 3.7 of the Town of Bourne By-laws.
3._Notice to Abutters. Any person filing a Request for Determination of applicability with the Conservation
Commission shall give writtennotice thereof, no lessthanfive (5) businessdays prior to the scheduled Commission
meeting, by certified mail-return receipt requested postage prepaid or by delivery in hand, to all abutters to the
proposed project and to the property owner if other than the applicant, according to the most recent records of the
Bourne Board of Assessors.
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1 Thenotice shall specify the date, time and location of the Commission meeting, and shall also specify where a copy of the
2 Request for Determination, accompanying plans and documents may be examined and obtained.

(b) Determination of Applicability.
1. Within21 days after the date of receipt of the Request for aDetermination of Applicability, the Commission shall
issue aDeterminationof Applicability. Notice of thetime and place of the public hearing at which the determination
will be made shall be given by the Commission at the expense of the person making the request not | essthan five days
prior to such meeting, by publicationinapaper of local circulation and by mailing a notice to the person making the
request, and the owner. Notice shall aso be given in accordance with the Open Meeting Law, M.G.L. c. 39, § 23B.
Said determination shall be signed by amajority of the conservationcommission, and copiesthereof shall be sent by
the Commission to the person making the request, andto the owner. Said determination shall bevalid for three years
from the date of issuance.
2. The conservation commission shall find that Article 3.7 of the Town of Bourne By-laws, appliesto theland, or a
portionthereof,if itisan AreaSubject to Protection Under Article 3.7 of the Town of Bourne By-laws, as definedin
BWR 1.02(1). Theconservation commission shall find that Article 3.7 of the Town of Bourne By-laws appliestothe
work, or portionthereof, if it isan Activity Subject to Regulation Under Article 3.7 of the Town of Bourne By-laws
as defined in BWR 1.02(2).
3. Reserved
4. Reserved
5. A Natice of Intent which isfiled as aresult of apositive determinationshall befiled withthe Commission, andall
of the procedures set forth in BWR 1.05(5) shall apply.

(5) Notice of Intent

(& Any personwho proposesto do work that will remove, fill, dredge, alter or cause adverse effect to an Area Subject to
ProtectionUnder Article 3.7 of the Town of Bourne By-laws shall submitaNoticeof | ntent,andother applicationmaterials
in accordance with the submittal requirements of 310 CMR 10.00, the By-law, and BWR 1.00.
1. The personfiling aNotice of Intent with the Bourne Conservation Commission must submit with said document a
Notice of Intention Authorization Form which clearly identifies the locus of the intended project, certifies to the
Commission that the applicant is the owner of the locus where work is to occur and that the owner approves of the
proposed work.
(b) A Notice of Intent shall expire where the applicant has failed to diligently pursue the issuance of a Permit in
proceedings under BWR 1.00. A Notice of Intent shall be presumed to have expired oneyear after the date of filing unless
the applicant submits information showing that (a) good cause exists for the delay of proceedings under BWR 1.00; and
(b) the applicant has continuedto pursue the project diligentlyinother forumsintheintervening period; provided, however,
that unfavorable financial circumstances shall not constitute good cause for delay. No Notice of Intent shall be deemed
expired under this section when an appedl is pending and when the applicant has provided all information necessary to
continue with the prosecution of the case.
(c) Compliancewith Setion 3.112 of the Town of Bourne By-laws. At the time of filing the Notice of Intent, the owner(s)
of the property(ies) uponwhichthe project isproposed that they arein compliancewith Section 3.11.2 regarding payment
of any local taxes, fees, assessments, betterments or other municipal charges, including amounts assessed under the
provisions of section 21D.
(d) reserved
(e) Abutter Notificationfor Notice of Intent Any person filing aNotice of Intent with the conservation commission shall
at the same time give written notification thereof, by delivery in hand, or certified mail, return receipt requested, to all
abuttersand other landownerswithin 100 feet of the property line of the land wherethe activity is proposed, at the mailing
addresses shown on the most recent applicable tax list of the assessors, including, but not limited to, owners of land
directly opposite said proposed activity onany public or private way, andinanother municipality or across abody of water.
Saidnotificationshall beat the applicantsexpense, and shall state wherethe copies of the Notice of Intent may beexamined
and obtained or shall include a copy of the complete Notice of Intent and whereinformationthe date, time and place of the
hearing may be obtained. An affidavit of the person providing such notice, with a copy of the notice mailedor delivered,
shall be filed with the Commission.
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1
2 (6) Public Hearings.
3 (& A public hearing shal be held by the Commissionwithin21 days of receipt of the minimum submittal requirements
4 and shall be advertised in accordance with Article 3.7 of the Town of Bourne By-laws and the requirements of the Open
5 Mesting Law, M.G.L. c. 39, § 23B.
6 (b) Theadvertising cost for a public hearing for a permit or request for determination shall paid by the applicant. The
7 advertising cost for a public hearing for any other matter shall be shall be paid by the person requesting said hearing.
8 (c) Public hearings may be continued as follows:
9 1. without the consent of the applicant to a date announcedat the hearing, within21 days, of receipt of the complete
10 Notice of Intent;
11 2. with the consent of the applicant, to an agreed-upon date, which shall be announced at the hearing; or
12 3. with the consent of the applicant for a period not to exceed 21 days after the submission of a specified piece of
13 information or the occurrence of aspecified action. The date, time and place of said continued hearing shall be
14 publicized in accordance with Article 3.7 of the Town of Bourne By-laws.
15
16 (7) Permits
17 (a) Scope. A Permitis designed to allow the proposed constructionactivity while, a the same time, ensuring that valuable
18 wetlands resources will be protected from either deliberate or accidental damage. Resourceareaprotectionisachieved
19 by a combination of design elements within the approved plan and by additiona conditions imposed by the Commission.
20 All construction activities must be completed in compliance with the existing Permit.
21 (b) Within 21 days of the close of the public hearing, the Commission shall either:
22 1. make adetermination that the area on which the work is proposed to be done, or which the proposed work will
23 remove, fill, dredge, alter or cause adverse effect to, isnot significant to any of the wetland resource valuesidentified
24 in Article 3.7 of the Town of Bourne By-laws, and shall so notify the applicant; or
25 2. make a determination that the area on which the work is proposed to be done, or which the proposed work will
26 remove, fill, dredge, alter or cause adverse effect to, is significant to one or more of the wetland resource values
27 identified in Article 3.7 of the Town of Bourne By-laws, and shall issue a Permit for the protection of said wetland
28 resource value(s).
29 () ThePermit shall impose such conditions as are necessary to meet the performance standards set forthin310 CMR
30 10.21 through 10.60 and BWR 1.16(1). The Permit shall impose conditions only upon work or the portion thereof that
31 isto be undertaken within an Area Subject to Protection Under the By-law. The Permit shall impose conditions setting
32 limits on the quantity and quality of discharge from a point source (both closed and open channel), when said limitsare
33 necessary to protect the wetland resource valuesidentified in the By-law; provided, however, that the point of discharge
34 falls within an Area Subject to Protection Under the By-law.
35
36 Notwithstanding the foregoing, when the Commission has determined that an activity outside the Areas Subject to
37 Protection Under the By-law has in fact altered an Area Subject to Protection Under the By-law, it shall impose such
38 conditions on any portion of the activity as are necessary to contribute to the protection of the wetland resource values
39 identified in the By-law.
40
41 (d) Exceptasprovidedin M.G.L. c. 131, § 40 for maintenance dredging, a Permit shall be validfor threeyearsfromthe
42 date of its issuance; provided, however, that the Commission may issue a Permit for up to five years where specia
43 circumstances warrant and where those special circumstances are set forth in the Permit.
44 (e) The Permit shall be signedby amajority of the Commissionand shall be mailed or hand delivered to the applicant or
45 his agent or attorney.
46 (f) A copy of the plans describing the work and the Permit shall be kept on file by the conservation commission and shall
47 be available to the public at reasonable hours.
48 (9) Prior to the commencement of any work permitted or required by the Permit, the Permit shall be recorded in the
49 Registry of Deeds or the Land Court for the district in which the land is located, within the chain of title of the affected
50 property. Inthe case of recorded land, the Permit shall also be noted in the Registry's Grantor Index under the name of the
51 owner of the land uponwhichthe proposedworkisto be done. Inthe case of registered land, the Permit shall also be noted
52 on the Land Court Certificate of Title of the owner of the land uponwhichthe proposedworkisto be done. Certification
53 of recording shall be sent to the Commission. If work is undertakenwithout the applicant first recording the Permit, the
54 Commission may issue an Enforcement Order or may itself record the Permit.
55
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1
2 (8) Amended Permits
3 (a) Following the issuance of a Permit, unforeseen circumstances sometimes arise which may require minor deviations
4 from the project approvedin that Permit. To allow for the smooth operation of the permitting procedure and to avoid
5 unnecessary and unproductive duplication of regulatory effort after a Permit has been issued, it would not be reasonable
6 torequireacomplete refiling of the Notice of Intent when the changes sought in the Permit arerel atively minor and will
7 have unchanged or less impact on the wetland resource values protected by the By-law. Amended Permits provide
8 assurances to applicants that modifications undertaken in the course of the project arewithinthe scope of the deviations
9 allowedfor the receipt of aCertificate of Complianceat BWR 1.05(11). No Amended Permit shall beissued for aPermit
10 that has expired.
11 (b) Minor Changes. The most simpl e changes, suchas correcting obvious mistakes such as citing awrong file number or
12 typographical errors, may be accomplished by correction of the Permit by the Commission or the Conservation Agent.
13 (c) Moderate Changes.
14 1. The applicant shall make arequest for an amendment to the Commission. The request for an amendment of the
15 Permit isto be made either orally at aregularly scheduled meeting of the Commission or by submitting the request
16 to the Commission in writing.
17 2. The Commission shall make a determination whether the requested change is of arelatively minor nature and can
18 be considered as an amendment to the original Permit. In making thisdetermination, the Commission shall consider
19 suchfactorsaswhether the purpose of the project has changed, whether the scope of the proj ect hasincreased, whether
20 the project meets relevant performance standards, and whether the potential for adverse impacts to the protected
21 statutory wetland resource valueswill beincreased. Relatively minor changes which result in the same or decreased
22 impact on the wetland resource val ues protected by the By-law shall be considered a Minor Change.
23 3. If the Commission determinesthat anew Notice of I ntentisnot necessary, the Commission shall publish newspaper
24 notice (at the applicant'sexpense) in the same general manner as outlinedinthe By-lawfor anewNotice of Intent and
25 asrequired by the OpenMeeting Law, M.G.L. c. 39, 823B, to informthe public that the request for amendment to the
26 Permit will be considered by the Commission at a public hearing.
27 4. The applicant shall follow the requirements of abutter notification asif filing aNotice of Intent as described in
28 BWR 1.05(5).
29 5. The usua apped procedure of the Permit shall apply to the amended permit, however the issues under appeal will
30 be limited to those issues subject to the amendment(s) or the change(s) made in the Permit. Until thereisafinal
31 resolution of the appeal, no work may continue on those portions of the project not permitted under the Permit but
32 only permitted by the amendment(s) which has been appeal ed.
33 6. Under no circumstances shall the issuance of an Amended Permit extend the effective date of the original Permit.
34 The Amended Permit shall run with the term of the original Permit or the effective date of an extended Permit.
35 7. The Amended Permit shall beissued on the form provided for a Permit, with the insertion of the word " Amended"
36 and the amendment date. Amended Permits shall be recorded with the Registry of Deeds in the same manner as
37 Permits.
38 (d) Significant Changes. Significant changes require the filing of anew Notice of Intent.
39
40 (9) Denials
41 (a) Procedural Denials.
42 If the Commissionfinds that the information submitted by the applicant isnot sufficient to describe the site, the work, or
43 the effect of the work onthe wetland resource values identified in the By-law, it may issue adenial prohibiting the work.
44 The denia shall specify the information which islacking and why it is necessary. In writing the procedura denial, the
45 Commission shall:
46 1. Statethat the denial is specifically based on lack of informationdescribing the site, the work and/or the effect of
47 the work on the wetland resource valuesidentified in the By-law;
48 2. List specificinformationneededin eachof the three possible problem areas mentioned above, citing appropriate
49 sections of BWR 1.00; and
50 3. State that the Commission encourages aresubmittal of a Notice of Intent with the above requested information.
51 (b) Subgtantive Denials. The Commission shall prohibit any work or any portion thereof that cannot be conditioned to meet
52 the standards of 310 CMR 10.00, BWR 1.16(1) and the By-law.
53
54 The written decision will include the reasons for the denial, citing wetland resource values protected, and relevant
55 regulations. The written decision will be signed by a mgjority of the Commission.
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(10) Extensions of Permits.

(& The Commission may extend aPermit for one or more periods of three yearseach. Therequest for an extension shall
be made to the Commission at least 30 days prior to expiration of the Permit.
(b) The Commission may deny the request for an extension and require the filing of a new Notice of Intent for the
remaining work in the following circumstances:
1. where no work has begun on the project, except where such failureis due to an unavoidable delay, such as appeals,
in the obtaining of other necessary permits;
2. wherenewinformation, not availableet the time the Permit wasissued, has become available and indicates that the
Permit isnot adequateto protect the wetland resource vauesidentifiedin Article 3.7 of the Town of Bourne By-laws;
3. whereincompletework s causing damage to the wetland resource values identified in Article 3.7 of the Town of
Bourne By-laws;
4. where work has been donein violation of the Permit or BWR 1.00; or
5. where applicable sections of the Article 3.7 of the Town of Bourne By-laws and/or BWR 1.00 have been changed.
(c) Request for Hearing
1. Any party specified in BWR 1.10(1)(a) may request a hearing in writing prior to the issuance of the Extension
Permit, or within 10 days of the issuance of the decision relative to the request for an Extension Permit.
2. Any decision regarding an Extension Permit where no hearing was held shall be a tentative decision.
3. Where no hearing has been held, and no request for a hearing has been made pursuant to BWR 1.05(10)(c)1, the
tentative decision shall be final.
4. Where arequest for ahearing is made, the commission shall conduct a hearing and issue afinal decision pursuant
to the procedures specified in BWR 1.05(6).
5.Wherearequest for anhearingisfiled after the tentative decisionisissued, the Commissionshall conduct ahearing
regarding the issuance of afinal decision without prejudiceto al parties.
(d) The Extension Permit shall be signed by a mgjority of the commission.
(e) The Find Extension Permit shall be recorded in the Land Court or the Registry of Deeds, whichever is appropriate.
Certification of recording shall be sent to the Commission. |f workisundertakenwithout the applicant so recording the
Final ExtensionPermit, the Commissionmay issue anEnforcement Order or may itself recordthe Final ExtensionPermit.

(11) Certificate of Compliance

(& Uponwrittenrequest by theapplicant for aCertificate of Compliance, the Commission shall issueadecisionregarding
the request within 21 days of receipt thereof. A Certificate of Complianceisissued by the Commission and may certify
that the activity or portions thereof describedin the Notice of Intent and plans has been completedin compliance withthe
Permit. The Certificate of Compliance shall be signed by a mgjority of the Commission.
(b) Priortotheissuance of aCertificate of Compliance, asiteinspection shall be made by the Commission, or its agent,
with prior notice to the applicant or the applicant's agent, of the date and time of said site inspection.
(c) If the Commission determines, after review and inspection, that the work has not been done in compliance with the
Permit, it may refuse to issue a Certificate of Compliance. Such refusal shall be issued within 21 days of receipt of a
request for a Certificate of Compliance, shall bein writing and shall specify the reasons for denial.
(d) If aproject has been completed in accordance with plans stamped by a registered professional engineer, architect,
landscape architect or land surveyor, awritten statement by such a professional personcertifying substantial compliance
with the plans and setting forth what deviation, if any, exists from the plans approved in the Permit shall accompany the
reguest for a Certificate of Compliance.
(e) If the Permit contains conditionswhich continue past the compl etion of thework, such as mai ntenance or monitoring,
the Certificate of Compliance shall specify which, if any, of such conditions shall continue. The Certificate shall also
specify to what portions of the work it applies, if it does not apply to al the work regulated by the Permit.
(f) TheFinal Certificate of Complianceshall berecordedinthelL and Court or Registry of Deeds, whichever isappropriate.
Certification of recording shall be sent to the Commission. Upon failure of the applicant to so record, the Commission
may do so.
(g) Request for Hearing
1. Any party specifiedinBWR 1.10(1)(a) may request a hearing in writing prior to the issuance of the Certificate of
Compliance, or within10 days of the issuance of the decisionrelative to the request for aCertificate of Compliance.

2. Any decision regarding a Certificate of Compliance where no hearing was held shall be atentative decision.
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3. Where no hearing has been held, and no request for ahearing hasbeenmade pursuant to BWR 1.05(11)(g) 1, the tentative
decision shall befinal.
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4. Where arequest for ahearing is made, the commission shall conduct a hearing and issue afinal decision pursuant
to the procedures specified in BWR 1.05(6).

5.Wherearequest for an hearing isfiled after the tentative decisionisissued, the commissionshall conduct ahearing
regarding the issuance of afinal decision without prejudiceto al parties.

(12) Recording in Registry of Deeds or Land Court

(a) Thefollowing formsissued by the Commission shall be recorded in the Barnstable County Registry of Deeds or the
Land Court, whichever is appropriate:

1. Permit

2. Amended Permit

3. Notification of Non-Significance

4. Final Extension Permit

5. Final Certificate of Compliance
(b) If the applicant fails to timely record any of these documents (unless in accordance with paragraph c, below), the
Commissionisempoweredto do so. As proof of recording, the applicant must deliver to the Commission the recording
dlip at the bottom of the Permit, Amended Permit, Notification of Non-Significance, Find Extension Permit, or Fina
Certificate of Compliance, as appropriate. In such cases, the Commission is also empowered to issue an Enforcement
Order prohibiting any work.
(c) If the applicant desiresto delay the recording of the Permit, they shall so stateinwritingto the Commissionthe reasons
for the delay, and the estimated date of recording. In no case shall any construction commence unlessand until the Permit
has been recorded.

BWR 1.06 Emergency Work
(1) All emergencies permitted under the Massachusetts Wetlands Protection Act, G.L. c. 131, s. 40, asfrom time to time
amended (hereinafter the "Act"), shall be permitted under the By-law.

BWR 1.07 Performance Guarantee

(1) Introduction. The performance guarantee is atool available to the Commission to insure that proposed work isdonein
compliance with a Permit.

(2) Procedure. The Commission may require, as a permit condition, that a performance and observance of other conditions
be secured by one or both of the following methods described in BWR 1.07(2)(a) and (b).
(@ Thefollowing formsof security , intheamount determined by the Commissionto be sufficient and payableto the Town
of Bourne, shall be released in whole or in part upon the issuance of a Certificate of Compliance:
1. bond;
2. deposit of money;
3. negotiable securities; or
4. other undertaking of financial responsibility.
(b) Thefollowing forms of security shall be executed and duly recorded in the Barnstable County Registry of Deeds by
the owner of record running with the land the benefit of the Town of Bourne whereby the applicable permits conditions
shall be performed and observed before any lot may be conveyed other than by mortgage deed:
1. conservation restriction pursuant to Sections 31, 32, and 33 of Chapter 184 of the General Laws;
2. easement; or
3. other covenant running with the land enforceable in acourt of law.

(3) The performance guarantee specified in BWR 1.07(2)(a) should be extended to "The Town of Bourne Conservation

Commission" based on the Permit, (File ), Specia Condition No. . and shall state the specific work covered by
the performance guarantee.
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(4) If itisrequiredthat atime periodbe stated for aform of performance guarantee specifiedinBWR 1.07(2)(a), the applicant
shall insure that the bond performance guarantee be continued if the work is not successfully completed & the end of that
period, or the commission may elect to utilize the performance guarantee to compl ete the work.

BWR 1.08 Enforcement

(1) Cease and Desist Orders
(8 When the Commission determinesthat an activity is in violation of Article 3.7 of the Town of Bourne By-laws or a
Permit, the Commission may issue a Cease and Desist Order. Violationsinclude, but are not limited to:
1. failureto comply with a Permit, such as failure to observe a particular condition or time period specified in the
Permit;
2. failure to complete work described in a Permit, when such failure causes damage to the wetland resource values
identified in Article 3.7 of the Town of Bourne By-laws; or
3. fallureto obtain avalid Permit or Final Extension Permit prior to conducting an Activity Subject to Regulation
Under Article 3.7 of the Town of Bourne By-laws as defined in BWR 1.02(2).
(b) Themembers, officers, employeesand agents of the Commission may enter upon privately owned land for the purpose
of performing their dutiesunder thissectionwithprior gpproval of the property owner, or other legal authority as provided
by law.
(c) A Ceaseand Desist Order shall be signedby amajority of the commission. Inasituation requiring immediate action,
aCeaseandDesi st may be signed by asingle member, agent of the commission, or Natura Resource Officer, if said Order
isratified by amajority of the members at the next scheduled meeting of the commission.
(d) Request for Hearing
1. Any party specifiedin BWR 1.10(1)(a) may request ahearinginwriting within 10 daysof theissuance of the Cease
and Desist Order.
2. Any decision regarding an Cease and Desist Order where no hearing was held shall be atentative decision.
3. Where no hearing has been held, and no request for a hearing has been made pursuant to BWR 1.08(d)(1.), the
tentative decision shall be final.
4. Where arequest for ahearingis made, the commissionshall conduct a hearing and issue afinal decision pursuant
to the procedures specified in BWR 1.05(6).
5. Wherearequest for an hearingisfiled after thetentative decision isissued, the commission shall conduct ahearing
regarding the issuance of afinal decision without prejudiceto all parties.

(2) Enforcement Orders
(& When the Commission determines that an activity isin violation of Article 3.7 of the Town of Bourne By-lawsor a
Permit and that actionmust betakento correct theviolation, the Commissionmay issue an Enforcement Order. Violations
include, but are not limited to:
1. failureto comply with a Permit, such asfailure to observe a particular condition or time period specified in the
Permit;
2. failureto complete work described in a Permit, when such failure causes damage to the wetland resource values
identified in Article 3.7 of the Town of Bourne By-laws; or
3. failure to obtain avalid Permit or Final Extension Permit prior to conducting an Activity Subject to Regulation
Under Article 3.7 of the Town of Bourne By-laws as defined in BWR 1.02(2).
(b) Themembers, officers, employeesand agents of the Commission may enter upon privately owned land for the purpose
of performing their dutiesunder thissectionwithprior gpprova of the property owner,or other legal authority as provided
by law.
(c) An Enforcement Order shall be signed by a mgjority of the Commission after a hearing. Said hearing shall be
conducted according to the provisions of BWR 1.05(6). In asituation requiring immediate action, an Enforcement Order
may be signed by a single member, agent of the Commission, or Natural Resource Officer, prior to a hearing, provided a
hearing is held at the soonest available time and said Order is ratified by amagjority of the members after said hearing.

(3) Criminal Complaintsfiled pursuant to Chapter 1, section 1-1, of the Code of the Town of Bourne
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1 (a) Section 3.7.6 of the By-laws of the Town of Bourne providesthat: “ Any person violating this bylaw shall be punished
2 by afine of not lessthan $50.00 nor more than $300.00 for each offense. Each day or portion thereof during which a
3 violation continues shall constitute a separate offense.”
4
5 (b) The commission, or its agent & the directionof the commission, may fileacriminal complaint withthe District Court
6 if criminal intent has been demonstrated by those persons who have violated the provisions of Section3.7 of the Town of
7 Bourne By-laws.
8
9 (4) Non-Criminal Dispositions pursuant to Section 6.1.2 of the Town of Bourne By-laws and M.G.L. Chapter 40, section21D
10 (a) Section 6.1.2 of the By-laws of the Town of Bourne states. “ Police Officers, Fire Fighters, Board of Health Agent,
11 Natural Resources Officers/The Harbormaster/ Shellfish Constable of their deputies, taking cognizance of aviolation, of
12 a specific by-law rule or regulation which he or she is empowered to enforce, hereinafter referred to as the enforcing
13 person(s), as an aternativeto initiating criminal proceedings, may give to the offender awritten notice to appear before
14 the Clerk of the District Court having jurisdiction thereof at any time during office hours, not later than twenty-one days
15 after the date of such notice. Such notice shall be in triplicate and shall contain the name and address, if known, of the
16 offender, the specific offense charged and the time and place for his/her required appearance. Suchnotice shall be signed
17 by the enforcing person, and shall be signed by the offender whenever practicable, in acknowledgement that such notice
18 has been received. Any notice and enforcement of violation shall be in accordance with the provisions of Massachusetts
19 Genera Law, Chapter 40, Section 21D.
20 (b) Natural Resource Officers may issue citations to those violating the provisions of Section 3.7 of the By-laws of the
21 Town of Bourne pursuant to Section 6.1.2 of the By-laws of the Town of Bourne.
22
23
24 BWR1.09 Fees
25
26 (1) Consultant Fee
27 (&) TheCommission, a itsdiscretion, isauthorizedto require the posting of aConsultant Fee by anapplicant. Thisfeeshall
28 be usedto hire an independent, expert consultant to investigate the site for the proposed project and to examine the plans
29 or other information submitted by the applicant to assist the Commission in evaluating potential adverse impacts upon a
30 resource area by the proposed project. Thisfeewill be required in those cases where the complexity of the activity, the
31 difficultyindetermining the threat to the wetland resource valuesor the size of the request or projectinvolvesandrequires
32 more information and analysis than can reasonably be supplied to the Commission without independent technical
33 professional assistance.
34 (b) The Commission may require the payment of the Consultant Fee a any time in the deliberations prior to a final
35 decision.
36 (c) The Consultant Fee may be required for expert opinions regarding, but not limited to, wetland resource area surveys
37 and delineations, analysis of wetland resource areasurveys and delieations, wetland resources area reports, hydrological
38 and drainage anaysis, wildlife evauation, shellfish surveys, and environmental/land use law.
39 (d) The commission is hereby authorized to charge for said consultant fee when the Notice of Intent or Request for
40 Determination of Applicability, proposes any of the following:
41 1. five hundred (500) square feet or greater alteration of aresource area specified in BWR 1.02(a);
42 2. fifty (50) linear feet or greater of bank alteration to a coastal or inland waterway;
43 3. five hundred (500) square feet or greater alteration to the buffer zone;
44 4. five hundred (500) square feet or greater alteration of land under awater body or the ocean;
45 5. discharge of any pollutantsinto or contributing to surface or groundwater or the wetland resource area or buffer
46 zone; or
a7 6. construction of any stormwater control facility, or water control structure.
48 (e) Determination of Amount of Consultant Fee for a Notice of Intent
49 1.The maximum consultant fee chargedto reimbursethe commission for reasonabl e costs and expenses shall be two
50 thousand five hundred dollars ($2,500).
51 (f) The applicant shall pay the consultant fee to the Town to be put into a special purpose account established by the
52 Commission which may be drawn upon by the Commission at one of its public meetings.
53 (g9) The Commission shall return any unused portion of the consultant fee to the applicant.
54 (h) Any applicant aggrievedby theimpositionof, or the amount of , the consultant fee, or any act rel ated thereto, may appeal
55 according to the provisions of the Massachusetts General Laws.
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BWR 1.10 Appeal Procedure

(1) Procedure.
(&) The following persons may appeal adecision under the By-law:
1. Any applicant;
2. owner;
3. abutter;
4. any party in interest aggrieved; or
5. any person as provided by law.
(b) Appealsshal be made tothe Superior Court of Barnstable County pursuant to M.G.L. Chapter 249, section 4, or as
otherwise provided by law.

BWR1.11 Incorporation

Where applicable, the definitions, presumptions of significance, and performance standards, set forth in the Massachusetts
Wetlands Regulations, 310 CMR 10.00 et seq., and the Massachusetts Department of Environmental Program Policies, are
hereby incorporated herein, except wherethelanguage inBWR 1.00 moredefinitive, inwhich event thelanguagein BWR 1.00
shall prevail.

BWR1.12 Severahility
Should any portion of these regulations be declared invalid by a decision of court, the legislature or other body having
jurisdiction, the remainder of these regulations shall remainin full force and effect.

BWR 1.13 Variance
reserved
BWR 1.14 Amendments

After public noticeandpublichearing, the Commissionmay amend BWR 1.00 to effectuate the purposes of the By-law. Notice
shall be givena least two (2) weeks prior to the public hearing by publicationinanewspaper of general circulationinthe Town
and by posting with the Town Clerk.

BWR 1.15 Effective Date

(1) BWR 1.01 through 1.16 shall take effect on August 31, 2000 and shall apply to all Notice of Intents and Requests for
Determinations of Applicability heard on or after that date and any subsequent procedures related to such filings made on or
after that date.

BWR 1.16 Specific Activities Regulated

I ntroduction- Under the By-law, activitiesinthe following areas are subject to Conditions by the Commission. Thecomplexity

of these activities warrants the specific requirements set forth below.

(1) Docks, Piers and Walkways
(a) Introduction. The construction, use, and maintenance of docks, piers and walkways are likely to have a significant or
cumulative adverseeffect onthewetlandresourceva uesof storm damage prevention, fisheriesand shellfisheries, wildlife
habitat, erosionand sediment control, and recreation and/or commercial uses. Construction, maintenanceand useof piers
can have adverse eff ects on resourceareas and navigationfor recreational purposes. Further, piersdestroyed by storm pose
athreat to nearby properties by increasing water borne debris.

Turbulence and propeller dredging generated by boat traffic significantly increase turbidity levels. High turbidity levels
attenuates light. Light is necessary for photosynthetic processes responsible for the primary productivity and oxygen
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regenerationof the water. The suspended sediments settle on shellfish beds, smothering existing shellfish and altering the
quality of the sand bottom essential for spat (mollusk larvae) settlement. Resuspension of bottom sediments causes
redistribution of sediments, alterationin sediment grainsize distributionand causes changesinbottom topography relief,
elevationand grade, including creation of depressionsinthe bottom. Resuspension of sedimentsinto depressions creates
deep pockets of sediment whichmay not be ableto physically support shellfish or whichcan become anoxic and therefore
not support shellfish. Resuspension of sediments during the period of shellfishlarval settlement hinders or preventsthe
effective settlement of shellfishlarvae. Boat traffic generated from pierswill add to thisdisruption and may cause erosion
of banks and marshes.

Construction of piers and subsequent boat activity causes resuspension of nutrient-laden sediment particles which may
causearel ease of sediment-bound nutrientsto the water column resultingina'bloom" of vegetation. Release of nutrients
tothewater column leads to eutrophi cation and anoxic bottomconditi ons. Anoxic sedimentsandanoxic bottom conditions
create adverse impacts on benthic resources, including shellfish and fisheries.

While pier construction is typically the least environmentally destructive method of crossing amarsh, it may adversely
affect the physical characteristics and functional value of amarsh. Marsh plants provide the major energy flow (detritus
food chain) between the autotrophic and heterotrophic levels in a marsh-estuarine system. Many species of sport and
commercial fishandshellfisharedependent uponthissystem. Plantsadapted to high ambient light intensity, such asmarsh
grasses, areill-adapted to the shaded conditions created by apier. Shading may result in the loss of vegetative biomass
(decreased plant height, populationdensity, and leaf thickness) or alteration of speciescomposition. Reductionsin plant
density result in the loss of sediment normally trapped by rootsand culms. Tidal washout of sediment could result in
localized depressions which, through evaporationof trappedwater, concentrate salt. High sediment salt levelseffectively
preclude recol onizationby origina vegetation. Localized tidal washout may |ead to further vegetativeregression, erosion,
and disruption of natural communitiesin the area.

Propeller turbulence near or inareas of submerged aguatic vegetation, suchas eel grass, or salt marsh damagesvegetation,
thereby increasing the rate at whichorganic detritusis produced. |f this organic detritus doesnot completely decompose
aerobically, then anoxic bottom conditions will ensue, which adversely impact shellfish and fisheries.

Cumulative impactsof the construction, maintenance and use of piersthreaten to decreasethe overall productivity of the
marsh ecosystem, to reduce its ability to absorb storm wave energy, and to reduce its contribution to ground water and
surface water quality.

Docksand pierswhenplacedin Land Containing Shellfish have an adverseimpact onthe resource areavaueof recreational
and/or commercial use. The placement length and size of the dock and the floats can interfere with the harvesting of
guahogs and scallops.

Piers, depending ontheir length, canhave anadverseimpact onrecreati onby interferingwithrecreational boating activities.
Not properly designed, pierscaninterferewithintertidal lateral access for recreational fishing and fowling Any proposal

that affects navigationislikely to have asignificant or cumulative adverseeffect onrecreation. Excessive lightingon piers
can cause temporary "night blindness' in boaters.

(b) Definitions:

Dock meansthe entire structure of any pier, wharf, wakway, bulkhead, or float, and any part thereof including pilings,
ramps, walkways, float and/or tie-off pilings, that islocated on aBank (inland), 310 CMR 10.54, Land Under Water
Bodies and Waterway, 310 CMR 10.56, Land Under the Ocean, 310 CMR 10.25, Land Under aSalt Pond, 310 CMR
10.33, Rocky Intertidal Shore, 310CMR 10.31, or that portionof aCoastal Beach (310 CMR 10.27) seaward of the
mean highwater line. When asalt marsh (310 CMR 10.32) isbel ow themean high water line, the dock isthat structure
seaward of the salt marsh. Notwithstanding the above, either aswimming float or work float, kept at amooring, that
receives a permit from the Harbormaster, is not afloat subject to regulation pursuant to the By-law.

Navigation means the ability to traverse awaterway.

Pier meansthe dock, walkway, wharf, bulkhead, piers, piles, ramp and floats.
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Seasona usemeansthe dock, ramp, floats, and all supporting materialsare not placedinany wetland resourcearea
prior to April 1, of each year and are removed prior to November 1, of each year.

Walkway means the entire structure of any pier,wharf,wakway, or bulkhead, and any part thereof including pilings,
or ramp, that islocated onaBordering V egetated Wetlands, 310 CMR 10.55, Salt Marsh, 310 CMR 10.32, Dune,
310 CMR 10.25, or tha portion of a Coastal Beach (310 CMR 10.27) landward of the mean high water line.
Whena salt marsh (310 CMR 10.32) is below the mean highwater line, the walkway isthat structure landward of
the seaward edge of the salt marsh.

(c) Presumption of Significance

Whenaproposedprojectinvolvesthe dredging, removing, filling, altering , or causing adverseeffect to anareasubject
to protection under the by-law by the construction, repair, replacement or enlargement of apier, the Commission shall
presume that the proposed activity will have a significant or cumulative effect upon, the wetland resource values
specifiedin BWR 1.16(1)(a) . These presumptions are rebuttable and may be overcome only upon a clear showing
that the work does not have asignificant or cumulative effect upon, said wetland resourcevalues. Intheevent that the
presumptions are deemed to have been overcome, the Commission shall make awritten determinationto this effect,
setting forth the grounds.

(d) Submission Requirementsfor all Piers:* Theitems listed belowshall be submitted to the Commission as part of
aNotice of Intent for all Piers
1. adescription of materials used, i.e., size of pilings, deck percent open area, the types of wood preservatives used
in the construction materials, distance between the pilings supporting the structure, and flotation materias;
2. adescription of the construction process, including the method for pile installation;
3. an accurate, detailed drawing showing type of construction, size, means for mooring if floating, exact location,,
depthof water withinafifty foot (50" of eachside of the pier and at the end of the structure, mean highwater lineand
mean low water line within two hundred feet (200" of the proposed structure, and general topography of the
surrounding areawithin two hundred feet (200" of the proposed structure;
4. wetland resource boundaries flagged/staked and numbered. These numbers must be shown on the Plan of Record.
5. anote on the plan indicating the site for winter storage of floats and method of hauling (if any);
6. the pier's effect on recreation and/or commercial use, including:
a location of al piers and moorings, or other structures (groins, revetments, etc.) within a200' radius of the
proposed structure;
b. distance from proposed structure to property lines and property line extensions;
c. distance to al navigational channels, or to centerline of channel if no designated or customary channel exists,
and boat mooring areas within 300 feet; and
d. distanceto all boat ramps, public landings, or public swimming beaches within 300 feet.
7. A description of the shellfish resources;
a The plan must show how the location of each transect and quadrat used in the shellfish fisheries survey
performed pursuant to BWR 1.16(1)(b)7.b.. These should be numbered/letteredfor easy reference and for field
identification purposes. A Shellfish/Fisheries Report based upon the findings and datacoll ected pursuant to the
Shellfish/Fisheries Survey must be appended to the Notice of Intent.
b. Shellfish/Fisheries Survey Methodology
(i.) The survey must employ the standard Transect Quadrat sampling method A representative humber of
transects and quadrats must be used to adequately assess the standing shellfish crop. At least 0.5% of the
subject areamust be sampled. However, no survey consisting of fewer than 10 quadrats will be considered
as sufficient information. Quadrats shall measure 1 foot square. The location of the quadrats shall be
selected in arandom fashion.

! pursuant to BWR 1.02(2), a Notice of Intent is required for any new pier, fixed or floating,
permanent or seasonal. A Notice of Intent is also required for any change or repair which alters any
dimension, shape or function of anexisting pier. Minor repairsinvolvingwork entirely above mean highwater
may be permitted through the filing of a Request for Determination of Applicability.
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(ii.) All sediment removed shall be shaken through a5 mm shaker screen and all shellfish and other marine
organisms recovered must be individually measured counted speciated and promptly returned to the water.
(iii.) A sediment sample must be analyzed in each quadrat, the data recorded and included within the
Shellfish/Fisheries Report.
(iv) Aninventory of any macroinvertebrates (marine worms, crustaceans etc.) and vertebrates (finfish
species) must appear within the Shellfish/Fisheries Report.
(v.) The minimum areasurveyed shall include a50'radiusfromthe proposed project The actua samplesshall
represent 0.5% of thisarea.
c. Shellfish/Fisheries Report  The report must include as a minimum:
(i.) Resume of the person(s) conducting the survey that indicatestheir qualifications for conducting sucha
survey;
(ii.) The date, time of day and tidal conditions at the time of the survey;
(iii.) Aa nardive explaining the methodology and equipment utilized, location and number of
transects/quadrats, shellfish/fisheries results, observations and conclusions;
(iv.) a data section by numbered guadrat indicating the species and numbers of shellfish sampled
measurements of each specimen, the type of sediment within the quadrat (grain size analysis), and the
presence of any eelgrass or other submerged vegetation. The results for each species shall be reported
utilizing standard deviation. Thetotal for each species; adultsversus subadultsand the frequency distribution
must beincluded. Themean number of each species (adult vs. subadult) for the areamust be comparedagainst
the following standards for shellfish areas: Commercia value = 3 or more adult shellfish per square foot,
Recreational value = 1 or more adult shellfish per square foot; and
(v.) Historical dataindicating the use of the area by recreational and/or commercial shellfishermen.
8. location of eel grass bedswithin two hundred feet (200 ft.) of the proposed structure;
9. how compliance with BWR 10.16(1)(c)13. (lighting) will be achieved;
10. plans prepared by and stamped by both a Registered Engineer and a Registered Land Surveyor;
11. alocus and title box which includes the street address; and
12. Site Inspection Prior to the Public Hearing. The Commission and the Department of Natural Resources will
inspect the locus of the proposed project before the public hearing and require that the following be done at the time
of thefiling of the Notice of Intent on-site to assist our inspections:
a The center of any proposed pier eleek must be shown with stakes, the starting point and ending point must be
clearly indicated (abuoy at the pier-end is suggested).
b. All resource areas must be clearly marked and numbered. The numbers must correspond to those shown on
the Plan of Record.
¢. A sign should be posted on the street indicating house address or lot number.

(e) General Performance Standardsfor all Piers. When a pier is determined to have asignificant or cumulative effect
upon the wetland resource values specified in BWR 1.16(1)(a), BWR 1.16(1)(c)1. through 20. shall apply.

1. The pier length shall not exceed any of the following:

a. one hundred twenty-five feet (125 ft.) in length beyond the mean high water line,

b. one hundred feet (100 ft.) in length beyond the landward edge of salt marsh,
or otherwise prohibit or unreasonably impede legitimate passage along abeach or through navigationover the waters.
2. Notwithstanding the provisions of BWR 1.16(1)(c)1., no pier shall be allowedwherethe lengthof the pier extends
more than 1/5 of the way across awater body;
3. To keepdisturbance of the bottomminimal at all times during both construction and use, the water depth at the end
of the pier shall be a minimum of three (3) feet at the time of mean low water;
4. Theareaof thetermina "L" or "T" shapein afixed pier, or the float, or combination thereof, shall not exceed 100
square feet;
5. Piers, not including floats, shall be no wider than 4 feet;
6. Spacing betweenpairs of pilesfor awalkway shall be no closer than 20X the diameter of the pilings and in no case
closer than than 10 feet.
7. Boats at the pier shall not be allowed to leak oil or other pollutantsinto water, nor shall oil or fuel be stored on the
dock or pier;
8. Motor boatsshall not beruningear whiletiedto the pier, since prop wash disturbs shellfish beds, stirsup sediment
and causes bank erosion;
9. Off-season storage of temporary/seasonal docks and floats shall be in upland areas and so designated on the plan;
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10. The landward approach to apier shall not harmvegetationon acoastal wetland, freshwater wetland or coastal bank
(A freshwater wetland shall be crossed by araised walkway, and coastal banks must be preserved by use of suitable
stairs.);
11. The dock shall be designed so that the approach path of vesselsisat least 50 feet from the edge of any salt marsh.
and the active berthing area of the dock or any approach paths to be used shall be no closer than 50 feet to any salt
marsh;
12. All floats, whether used for moorings or for pier support, must be positioned seaward of any freshwater wetlands,
salt marsh, and/or eglgrass beds;
13. The mooring number as assigned by the Harbormaster shall be clearly displayed on the seawardface of the dock,
using 2" numbers of a contrasting color;
14. Over freshwater wetlands and salt marshes, the decking surface shall have a minimum of 65% open areg;
15. The maximum horizontal footcandlelevel as measured directly bel oweach compl etelighting unit shall not exceed
0.2 foot-candle (Fc);
16. No portion of the pier and floats shall be within:
a. fifty feet (50 ft.) of aproperty line or property line extension,
b. one hundred feet (100 ft.) of aboat channel or boat mooring area, or
¢. two hundred fifty feet (250 ft.) from boat ramp, public landing, or public swimming beach;
17. New piers, or replacement, expansion or substantial repair of an existing pier, shall be for seasonal use only;
18. If the pier islocatedinananadromous fish run, the dock and supporting materials shall not be placed prior to June
15, of each year;
19. If treated lumber is used as aconstruction material, only non-leaching types of preservative shall be allowed; and
20. Bubblers, or other such items that keep pilings free of ice, must not disturb the bottom.
(f) The performance standards of BWR 1.16(1)(e)7, 8, 9, 15, 17, 18. and 20. when applicable, shall beincluded in al
Permits concerning docks as a continuing order, and shall be so designatedon the Certificate of Compliance. Failureto
comply withthese conditions shall be grounds for the Commissionto revoke the permit and order the removal of the pier.
(9) Notwithstanding the provisions of BWR 1.16(1)(e) through (f), no newpier, or expansionof anexisting pier, shall be
permitted within av-zone.
(h) Notwithstanding the provisions of BWR 1.16(1)(a) through (f), no new, or expansion of an existing, pier shall be
permitted within an fifty feet (50 ft.) of an area of eel grass (Zosteramarina).
(i) Notwithstanding the provisions of BWR 1.16(1)(a) through (f), no new, or expansion of an existing, pier shall be
permitted within an ACEC.
(j) Notwithstanding the provisions of BWR 1.16(1)(a) through (f), no new, or expansion of an existing, pier shal be
permittedwithinwildlifehabitat of speciesthat areconsi deredendangered, threatened, potentially extirpated, or of special
concern, and in an areaidentified in the latest Estimated Habitat Map withinthe current edition of all Atlas of Estimated
Habitat of State-Listed Rare Wetlands Wildlife.
(k) Notwithstanding the provisions of BWR 1.16(1)(a) through (f), no new, or expansion of an existing, pier shall be
permitted within blind (dead-end) canals, and tidal creeksin salt marshes.
(1) Notwithstandingtheprovisionsof BWR 1.16(1)(e)1.,4.,5.,16.,17., and BWR 1.16(1)(g), the Commission may permit
apier provided that:
a.. the pier meetsthe other provisions of BWR 1.00;
b. the pier meetsthe provisions of 310 CMR 10.00; and
c. thepierisowned by the Town of Bourne and used in the service of the public.
(m) Notwithstanding the provisions of BWR 1.16(1)(e)1. through 5., 16., through 18., 20., and BWR 1.16(1)(g), the
Commission may permit apier provided:
a. the project meetsthe other provisions of BWR 1.00;
b. the project meets the provisions of 310 CMR 10.00; and
c. the project isthe repair or replacement, but not the expansion and/or enlargement, of alawfully located structure
inexistenceasof August 1, 2000, owned by the Town of Bourne and used in the service of the public or acommercial
marina open to the public.
(n) Notwithstanding the provisionsof BWR 1.16(1)(e)1., 3.,11.,12., 16., 17., 20., and BWR 1.16(1)(g), the Commission
may permit apier provided:
a. the project meetsthe other provisions of BWR 1.00;
b. the project meets the provisions of 310 CMR 10.00; and
c. the project is the repair or replacement, but not the expansion and/or enlargement, of a pier provided that as of
August 1, 2000:
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(i) al applicable permits have been received; and
ii) the pier isfunctional and in current use.
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