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OVERVIEW OF TIJE LOCAL BOARDS WORKSHOP SI[SRIES 

Background 

In Aupust of 1989, the Town of Fairhaven received a  g ran t  from t h e  Puzzards 

Bay P r o j e c t  f o r  the purpose of conducting a  s e r i e s  of in format iona l  workshops 

f o r  town o f f i c i a l s .  

From September through December of  1989, the  Southeastern Repional Planning 

and Economic Development D i s t r i c t  (SRPEDD) worked with the  Town of Fairhaven 

t o  c a r r y  out  the  t a sks  descr ibed  i n  the  prant  proposa l ,  which a r e  l i s t e d  be lov  

( s e e  "Objectives" and "Fornat"). 

A t  t he  conclusion of the  workshop s e r i e s ,  SPPEDD was t o ,  i n  a d d i t i o n  t o  

workshop m a t e r i a l s ,  prepare and provide a  summary r e p o r t  t o  t he  town a s  wel l  

a s  t o  t h e  Buzzards Bay Advisory Committee. 

THE WORK PROGRAM 

Objectives 

The primary purpose of conducting the  Local Boards Worksho~ S e r i e s  was t o  h e l ~  

improve the  q u a l i t y  of l o c a l  and r eg iona l  d e c i s i o n  ma kin^ bv municipal hoards. 

To accomplish t h i s ,  SRPEDD s e t  t h e  following ob jec t ives :  

1. a s s i s t  boards i n  b e t t e r  understanding t h e i r  r o l e  and l e p a l  

r e s p o n s i b i l i t i e s  ; 

2. a s s i s t  boards i n  b e t t e r  understanding the  r o l e  and importance of o t h e r  

boards i n  t he  munic ipa l i ty  and i n  neighboring m u n i c i p a l i t i e s ;  

3. a s s i s t  boards i n  b e t t e r  understanding the  environmental consequences of 

t h e i r  a c t i o n s ;  and 

4. l a y  the  groundwork f o r  b e t t e r  communication and coord ina t ion  among l o c a l  

boards wi th in  the  community and wi th in  the  region. 



Format 

The Town o f  Fairhaven, a s s i s t e d  by SRPEDD, he ld  a s e r i e s  of workshops f o r  t he  

Board of  Selectmen, Plannin? Board, Board of Hea l th ,  Zonin? Board of Appeals 

and Conservation Comnission. Five workshops, he ld  over  a th ree  month per iod 

on Monday, Tuesday o r  Wednesday evenings (when most hoards were scheduled t o  

meet),  i n  t h e  Fairhaven Town Hall .  Members from a l l  of the  town boards were 

i n v i t e d  t o  a t t e n d ,  and the  Selectmen e n c o u r a ~ e d  a t tendance  with a l e t t e r  t o  

each board member. In  a d d i t i o n ,  p a r t i c i p a t i o n  was s o l i c i t e d  from t h e  

Bui ld ing  In spec to r ,  Assessor and o f f i c i a l s  from t h e  n e i g h h o r i n ~  towns of  

Rochester ,  Acushnet , Ffa t t apo i se t t  and Parion.  

For each workshop, SRPEDD reserved a meeting room i n  t h e  Fairhaven Town Ha l l ,  

arranged f o r  a gues t  speakerlseminar  l e a d e r  who i s  a recognized e x p e r t  i n  

t h e i r  p a r t i c u l a r  f i e l d ,  and obtained o r  prepared m a t e r i a l s  t o  complement t he  

workshop and t o  g ive  t o  t h e  workshop p a r t i c i p a n t s .  SRPEDD assumed t h e  r o l e  of 

workshop l e a d e r  f o r  the  f ' i f th  (wrap-up) seminar. 

Each seminar followed t h e  format l i s t e d  below: 

d i s c u s s i o n  of  each board's r o l e s  and r e s p o n s i b i l i t i e s ,  inc lud ing  time of 

review; a r e a s  of con f l i c t i ng /ove r l app inp  a u t h o r i t y ,  e tc . ;  

d i s cus s ion  of the  imp l i ca t i ons  of d e c i s i o n s  made by each board; 

d i s c u s s i o n  of  how t o  b e t t e r  communicate t h e  review among a l l  t h e  hoards;  

ques t i on  and answer per iod devoted t o  a c t u a l  and /o r  theore  t i c a l  i s s u e s  

r e l a t e d  t o  the  seminar top ic .  

A SUMMARY OF !l!HB WORKSHOPS 

Conservat ion Condssions (Gregor I, NcGngor,  Esq,, and P e t e r  Peuerbachl 

f e a t u r e d  speakers) 

On t h e  evening o f  October 2 ,  1989, l o c a l  (and r e g i o n a l )  conserva t ion  

c o m i s s i o n  o f f i c i a l s  were i n v i t e d  t o  a t t e n d  a p r e s e n t a t i o n  h M r .  Gregor I. 

McGregor, Esq., and M r .  P e t e r  Feuerbach of McGregor, Shea & Doliner .  The 



evening ' s  p r e sen t a t i on  focused on t h e  d u t i e s  and powers of t h e  conserva t ion  

commission, elements of a  sound enforcement p o l i c y  (bvlaws) and the  

i n t e g r a t i o n  of the s a i d  commission i n t o  communitv growth nanapement and 

planning i s s u e s .  

Highl igh ts  of the  p re sen t a t i on  of t he  d e r i v a t i o n  of  l o c a l  a u t h o r i t v  and 

avoidance o f  p o t e n t i a l  c o n f l i c t s  and l i t i ~ a t i o n  inc luded:  

The Conservation Commission i s  the  l o c a l  body charged t o  en fo rce  and 

uphold Massachusetts General Laws (VCL) Chapter 131, Sec t ion  40, t h e  

Wetlands P ro t ec t i on  Act. 

The Massachusetts Home Rule Amendment e n a b l e s  a  conmunity t o  p a s s  a  l o c a l  

wetlands bylaw t o  determine whether and how t o  r e g u l a t e  a c t i v i t i e s  i n  and 

around wetlands ( a s  upheld i n  Louauist  v. Conservation Commission o f  t h e  

Town of  Dennis, 1979, where t h e  Supreme J u d i c i a l  Court recopnized t h a t  the  

Wetlands P ro t ec t i on  Act (WL, Chapter 131, Sec t ion  40) a f f o r d s  a  minimum 

of p ro t ec t i on .  

Local  bvlaws can be zoning o r  non-zoning i n  format.  

I n  o r d e r  t o  withstand/avoid l e p a l  b a t t l e s  ove r  t h e  impos i t ion  o f  undue 

ha rdsh ip  o r  a r b i t r a r y  and cap r i c ious  r u l i n g s  on a  landowner o r  deve loper  

under l o c a l  bylaws, t he  l o c a l  r egu la to ry  body should make s u r e  t h a t  t h e i r  

r e g u l a t i o d s )  meet t h e  l e p a l  s tandards  of "purpose ," "means" and 

"reasonableness ," s p e c i f i c a l l y :  

-- t h e  r e s t r i c t i o n  must have a  v a l i d  p o l i c e  power purpose ( i  .e., d i r e c t l y  

r e l a t e d  t o  pub l i c  h e a l t h ,  s a f e t y  o r  w e l f a r e ) ;  

-- t h e  l o c a l  r egu la to ry  body must u t i l i z e  a  means t o  en fo rce  t h e  

r e s t r i c t i o n  which i s  c o n s i s t e n t  and reasonable  w i th in  t h e  i n t e n t  ( t o  

p r o t e c t  pub l i c  h e a l t h ,  s a f e t y  and w e l f a r e )  t o  accomplish t o  p o l i c e  

power purpose; 

-- t h e  r e s t r i c t i o n  must n o t  depr ive  (have undue impact)  a  landowner o r  

deve loper  of a l l  p r a c t i c a l  ( reasonable)  uses .  



I n  o r d e r  t o  func t ion  e f f e c t i v e l y  wi th in  the framework of town government, N r .  

McGregor advised that t he  conservat ion conmission: 

Be p ro fe s s iona l  i n  approach, record-keepin? and conduct of pub l i c  

meetings ; 

Be c o n s i s t e n t  i n  enforcement a c t i o n s  ( t h i s  r e a u i r e s  t o t a l  f a m i l i a r i t y  with 

d u t i e s  and r e s p o n s i b i l i t i e s  of  one 's  o f f i c e ) ;  

Open l i n e s  of communications with o t h e r  municipal  boards,  departments  and 

o f f i c e r s  (planninp board, board of h e a l t h ,  p o l i c e ,  s e l e c t n e n / c i t y  counci l ,  

bu i ld ing  i n s p e c t o r ) ;  t h i s  can he accomplished through m e e t i n ~ s ,  

p r e s e n t a t i o n s ,  handouts ( inc lud ing  r lassachuset ts  Associat ion of 

Conservation~Commission m a t e r i a l s ) ,  e tc . ;  

Be v i s i b l e ;  work t o  promote pub l i c  educa t ion  v i a  v i s i t s  t o  neighborhood 

groups,  schools ,  l o c a l  environmental/conservation/nature groups t o  explain 

what t h e  conserva t ion  commission i s ,  does,  e t c . ;  t h i s  a l s o  involves  

e f f e c t i v e  use of t he  media t o  pub l i c i ze  e v e n t s ,  a c t i v i t i e s  and meetings. 

F i n a l l y ,  p e r t a i n i n g  t o  working with t he  d i f f e r e n t  municipal boards,  H r .  

McGregor suggested the  fo l lowing  t a c t i c s  : 

Make s u r e  t h a t  members and/or  agen t s  ( a s  a p p r o p r i a t e )  of  t he  var ious  

municipal  boards,  d e a l i n g  wi th  land use i s s u e s ,  can gene ra l l y  i d e n t i f y  

what a wetland resource  a r e a  looks l i k e ;  t h i s  w i l l  h e lp  i n  a l e r t i n g  t he  

conserva t ion  commission t o  p o t e n t i a l  v i o l a t i o n s ;  

Work with t h e  planning board t o  encourage t h e  g r a n t i n g  of conserva t ion  

easements,  r e s t r i c t i o n s ,  e t c . ;  promote n a t u r a l  resource /conserva t ion  

r e l a t e d  zoning ( c l u s t e r ,  f l o o d p l a i n ,  e t c . ) ;  

The bu i ld ing  i n s p e c t o r ' s  ch i e f  r e s p o n s i b i l i t y  i s  t o  ensure t h a t  a l l  

b u i l d i n g  p r o j e c t s  conform with l o c a l  zoning r epu la t i ons .  The b u i l d i n g  

i n s p e c t o r  can be h e l p f u l  t o  t h e  conmission i n  i d e n t i f y i n g  p r o j e c t s  which 

have a p o t e n t i a l  impact upon a wetland resource  a r e a ;  



Work with the  Board of Health t o  i n su re  t h a t  on-si te  s e n t i c  systems and 

dra inage  w i l l  not  adverse ly  impact wetland resource  a r e a s ,  h a h i t a t s ,  

s t reams,  e t c .  A c o n s i s t e n t  i n t e r p r e t a t i o n  of t h e  100 foo t  h u f f e r  zone and 

se tbacks  from waterbodies  and watercourses  w i l l  a l s o  lend i t s e l f  t o  more 

e f f i c i e n t  enforcement procedures.  

I n  h i s  conclusion,  M r .  McGregor urged the  l o c a l  board members t o  be 

caope ra t i ve ;  meet in formal ly  (perhaps a  r e p r e s e n t a t i v e  from each town board 

o r  d e p a r t m n t )  on a  r e g u l a r  (perhaps monthly) b a s i s  i n  o r d e r  t o  s t a y  a b r e a s t  

of changes i n  r u l e s ,  r e g u l a t i o n s ,  i n t e r p r e t a t i o n s  and major growth management 

i s s u e s ;  conduct annual educat ion workshops f o r  p a r t i e s  r eau l a t ed /p ro t ec t ed  bv 

l o c a l  bylaws and r egu la t i ons .  

NOTE: M r .  McGregor suppl ied  a  s u b s t a n t i a l  packe t  of  information t o  supplement 

h i s  t a lk .  I n  a d d i t i o n ,  t he  town purchased some $220.00 worth of m a t e r i a l s  

f o r  t h e  l i b r a r i e s  of t he  'var ious  town boards. 

Boards of Realth (Marcia Benes, Executive Director, l Iassach~s~tts  Association 

of Health Boards, featured speaker) 

On t h e  evening of October 16 ,  1989, l o c a l  (and r eg iona l )  hoard of h e a l t h  

o f f i c i a l s  were i n v i t e d  t o  a t t e n d  a  p r e s e n t a t i o n  by M s .  Marcia Renes, 

Executive Di rec tor  of t he  Massachusetts Assoc ia t ion  of Pea l th  Boards !MAHB). 

Ms. Renes' p r e sen t a t i on ,  i n  keeping. with t he  theme of t h i s  workshop s e r i e s ,  

focused on d u t i e s  and powers of boards of h e a l t h  and t h e i r  a u t h o r i t v h e e d  t o  

work with o t h e r  town/ci ty  boards and departments.  

M s .  Benes f i r s t  reviewed t h e  boards'  a u t h o r i t y  t o  r egu la t e .  H igh l igh t s  of 

t h i s  overview included : 

Health Boards a r e  charged t o  p r o t e c t  t h e  p u b l i c  h e a l t h  and i n  o r d e r  t o  

c a r r y  t h i s  ou t ,  they develop,  implement and en fo rce  p o l i c i e s  and 

r egu la t i ons  ; 



These powers a r e  gran ted  pursuant t o  Vassachuset ts  law and inc lude  

statutory powers t o  develop r epu la t i ons  i n  t h e  a r e a s  of environmental 

h e a l t h ;  t he se  powers a r e  h igh l igh ted  p r imar i l v  i n  Massachusetts General 

Laws (VGL) Chapter 111, Sect ion 31 ( r e ~ u l a t o r y ) ,  Sec t ion  122 (nu isance) ,  

Sec t ion  127 (sewer connect ions and house d ra inage ) ,  Sect ion 127A 

( s a n i t a r y  code) ,  Sec t ions  31A and 31R ( r enova l ,  t r a n s p o r t a t i o n  and 

" d i s p o s a l  of r e f u s e )  and Sec t ion  143 ( o f f e n s i v e  t r a d e s ) ;  

MGL Chapter 111, Sec t ion  31, i s  very broad i n  scope, g r an t ing  l o c a l  h e a l t h  

boards t h e  power t o  adopt  "reasonable" h e a l t h  r egu la t i ons ;  

Under ElGL Chapter 111, Sec t ion  122A, t he  board o f  hea l th  may a c t  where 

t h e r e  i s  an unsafe  o r  inadeaua te  supply of water  f o r  domestic purposes i n  

p l a c e s  o f  h a b i t a t i o n  and i n  p l aces  where t h e  p u b l i c  is furn ished  food o r  

d r i n k ;  

T i t l e  V of the  Sanita'ry Code provides  t h a t  t h e i r  board of h e a l t h  may adopt 

supplenentarv  r egu la t i ons  i f  t h e r e  a r e  " s p e c i f i c  i d e n t i f i a b l e  l o c a l  

condi t ions"  which r e q u i r e  such ac t i ons .  Furthermore, supplementary 

r e g u l a t i o n s  can only  enhance, and no t  d e t r a c t  from, the  r egu la to ry  powers, 

provided under T i t l e  V. 

Efs. Benes next  ou t l i ned  scena r io s  wherein t he  board o f  hea l th  e i t h e r  must, 

could o r  should work with o t h e r  boards/departments.  The fol lowing i s  a 

summary of  t h i s  po r t i on  M s .  Benes' p r e sen t a t i on .  

work in^ wi th  Conservation Commissions - t he  oppor tun i ty  e x i s t s  h e r e  t o  

work with t he  Conservation Commission i n  t h e  s i t i n g  of w e l l s  and s e p t i c  

systems (p r imar i l y  concerning l o c a t i n g  e i t h e r  o f  t he se  s t r u c t u r e s  wi th in  

t h e  100 f o o t  b u f f e r  zone provided hy the  Wetlands P ro t ec t i on  Act) ;  a a u i f e r  

p r o t e c t i o n  and n i t r a t e l n i t r o g e n  loading   regardi in^ drainage i n t o  wetlands,  

waterbodies ,  watercourses ,  e t c . ,  which could even tua l ly  have an adverse 

impact on pub l i c  h e a l t h  and s a f e t y  v i a  contamination of a pub l i c  d r ink ing  

water  supoly) ;  



0 Working with the Planning Roard - t h i s  occu r s  p r i v a r i l y  i n  t h e  a r e a  of  

subdiv is ion  review per  MGL Chapter 41, Sec t ion  81U. Herein a  board o f  

hea l th  must review a d e f i n i t i v e  plan w i t h i n  45 days of t h e  f i l i n g  of s a i d  

d e f i n i t i v e  plan with t he  Planning Roard. F a i l u r e  t o  review c o n s t i t u t e s  an 

a p ~ r o v a l ;  

S p e c i f i c  f ind inps  t o  be made bv the  board of  h e a l t h  revolve around whv 

a r e a s  shown on a  p lan  cannot  be used f o r  bu i ld inp  s i t e s  without  i n j u r y  t o  

t he  pub l i c  hea l th .  Th i s  review should i n c l u d e  reasons thereof  and 

recommendations f o r  adjustments  t o  problems where poss ib le .  A planning  

board cannot approve a  p l a n  which has  been r e j e c t e d  i n  t h i s  manner by t h e  

board of hea l th .  A board of h e a l t h  can a l s o  s p e c i f y  t h a t  an approval  i s  

cont ingent  upon c e r t a i n  a r e a s  having no b u i l d i n g  without  approva l  from the  

board of hea l th .  

I f  a  planning board i gno re s  o r  m i s i n t e r p r e t s  a  nega t ive  board of  h e a l t h  

r epo r t  and approves a  p l an ,  t h e  board of h e a l t h  can r eques t  

recons idera t ion  and revoca t ion  of  t he  p lan  under  MGL Chapter 41,  Sec t ion  

81W. This  r e i n f o r c e s  t h e  need f o r  n a t u r a l  understanding and open l i n e s  

of communication between t h e s e  (and a l l )  boards.  

0 B r i e f l y ,  t h e  board of h e a l t h  can e f f e c t i v e l y  i n t e r a c t  with:  

-- Zoning Boards of Appeal i n  ca se s  of impacts  r e l a t e d  t o  comprehensive 

permits  ; 

-- Building In spec to r s  (zoninp enforcement o f f i c e r )  p a r t i c u l a r l y  where 

"change of use regula t ions"  could have adverse  impacts upon p u b l i c  

h e a l t h  and s a f e t y  ( i .e . ,  i f  r e s t r i c t i o n s  a r e  necessary  f o r  p u b l i c  

h e a l t h  reasons,  and happen t o  be more r e s t r i c t i v e  than zoning,  t h e  

board of h e a l t h  r e g u l a t i o n s  may govern,  a s  r e f e r r e d  t o  i n  t h e  MAHB 

P r i v a t e  Well P ro t ec t i on  Handbook). 



Repardine t h i s  adopt inp of Board of  Health Fenula t ions ,  M s .  Renes discussed 

fou r  p o i n t s  t o  remember, those  heinp: 

1. always s i t e  the a u t h o r i t y  f o r  t he  r egu la t i on ;  

2. always g i v e  reasons a s  t o  why t h e  r egu la t i on  i s  needed; 

3.. always be c l e a r  and conc i se  i n  your languape...avoid t he  use of  " i f  

pos s ib l e s , "  and; 

4. p rovide  f o r  va r i ances ,  f e e s  and s e v e r a b i l i t y .  

a. When g ran t ing  va r i ances ,  be t o  the r u l e  and c o n s i s t e n t  i n  i n t e r v r e t i n e  

t h e  rules...your a c t i o n s  w i l l  he precedent  s e t t i n g !  Remember t h e  

i s s u e s  of  pub l i c  h e a l t h  and s a f e t y  and environmental hea l th !  

Ms. Benes, through SRPEDD, d i s t r i b u t e d  t o  town o f f i c i a l s  36 copies  of  MAFRfs 

Model Roard of  Health Regulat ions and P r i v a t e  Well P ro t ec t i on  Handbook. She 

b r i e f l y  covered innovat ive  supges t ions  i n  each document and encouraped verba l  

and w r i t t e n  comments from workshop p a r t i c i p a n t s .  (Roth of these  documents a r e  

a v a i l a b l e  from the  Massachusetts Associat ion of Heal th  Boards, 56 Taunton 

S t r e e t ,  P l a i n v i l l e ,  MA 02762) 

Planning Boards and Zoning Boards of Appeal (Mr, Jon D, Witten, Partner, 

Horsley, Witten, Hegeauum, Inc., featared speaker) 

On t h e  evenings of November 8 and November 21, 1989, l o c a l  (and r e g i o n a l )  

planning boards and zoning boards o f  appeal  were i n v i t e d  t o  a t t e n d  a  

p r e s e n t a t i o n  by M r .  Jon Wit ten,  a  p a r t n e r  i n  t h e  f i r m  of  Horsley, Wit ten,  

Hegenann, Inc  . 
Pfr. Wi t t en ' s  p r e sen t a t i on  focused l a r a e l y  upon t h e  powers and d u t i e s  o f  the 

above mentioned boards,  p a r t i c u l a r l y  a s  de l inea t ed  under Massachusetts 

General Law (MGL) Chapter 40A, "The Zoning Act," and Chapter 41, "The 

Subdiv is ion  Control  Law." M r .  Wit ten provided each seminar p a r t i c i p a n t  36 

cop ie s  o v e r a l l ,  (through SRPEDD), wi th  an updated copv of  each law wi th  

marginal  n o t e s  t o  h i g h l i g h t  key f e a t u r e s  and provide e x p l a n a t i o n l i n s i p h t  t o  

the reader .  



M r .  Wi t ten ' s  f i r s t  s e s s i o n  was he ld  f o r  t he  Zoning Board of Appeals (ZRA) .  

The p re sen t a t i on  began with an overview of  40A wi th  more indepth  a n a l y s i s  

given t o  c e r t a i n  c r i t i c a l  s ec t i ons .  These s e c t i o n s  included:  

Sect ion 1 4 ,  "Power of t h e  Board of Appeals" - A board of appea ls  s h a l l  

have t h e  following powers : 

1. To hea r  and dec ide  appea ls  ( i n  accordance wi th  Sec t ion  8 ,  Chapter  

40A). 

2. To h e a r  and dec ide  app l i ca t i ons  f o r  s p e c i a l  permits  upon which t h e  

board i f  enpowered t o  a c t  under s a i d  ordinance o r  bylaws. 

3. To h e a r  and dec ide  p e t i t i o n s  f o r  va r i ances  ( a s  ou t l i ned  i n  Sec t ion  10, 

Chapter 4OA). 

4. To hea r  and dec i ae  appea ls  from d e c i s i o n s  o f  a  zoning a d m i n i s t e r ,  i f  

any, i n  accordance wi th  Sec t ions  13 and 14 o f  Chapter 40A. 

Sec t ion  9 ,  "Special  Permits ,"  was d i scussed  by Ifr. U i t t e n  i n  terms of  t h e  

d i f f e r e n c e  between s p e c i a l  p e r n i t s  and va r i ances  and t h e  a p p l i c a b i l i t y  o f  each 

under Chapter 40A. 

Spec i a l  permits  a r e  i s sued  f o r  u se s  which a r e  a n t i c i p a t e d  t o  d i f f e r  from 

e x i s t i n g  zoning s tandards  and a r e  incorpora ted  i n t o  t h e  gene ra l  z o n i n ~  bylaw 

a s  such ( i .e . ,  f o r  example, an  e l d e r l y  housing p r o j e c t ,  which may r e q u i r e  a  

h igher  d e n s i t v  than is  normally permitted w i t h i n  t h e  zoning d i s t r i c t  i n  which 

i t  would be l oca t ed ,  would r e a u i r e  a  s p e c i a l  permit  i n  o rde r  t o  bu i ld ) .  

Spec ia l  p e r n i t  g r an t ing  i s  c a r r i e d  ou t  by a  Spec i a l  Permit Grant ing Author i ty  

(SPGA), which can, under s t a t e  law, e i t h e r  be t h e  Planning Board, Selectmen 

o r  ZBA. The Building In spec to r  i s  t h e  zoning enforcement o f f i c e r  and can deny 

p r o j e c t s  on t h e  b a s i s  of  e x i s t i n e  zoning s tandards .  Any appea l  i n  t h e  c a s e  of 

such a  d e n i a l  should be r e f e r r e d  t o  t he  Board o f  Avpeals, a s  i s  avv rop r i a t e .  



Spec ia l  permi ts  may only  be i s sued  f o r  uses  which a r e  cons i s t en t  with t h e  

general purpose and i n t e n t  of  the  zoning bylaw o r  ordinance and cond i t i ons  

e s t a b l i s h e d  the re in .  S p e c i a l  permits  may have set  condi t ions  regard ing  time 

l i m i t a t i o n s  on a  p r o j e c t ;  use r e s t r i c t i o n s ;  and r e l a t e d  safeguards.  

M r .  Wit ten a l s o  covered Sec t ion  10 of Chapter 4 0 A ,  e n t i t l e d  "Variances." 

Sec t ion  10 e x p l i c i t l y  s t a t e s  t h e  t h r ee  ( 3 )  cond i t i ons  ( t e s t s )  which s h a l l  be 

met i n  o r d e r  t o  g r a n t  a  var iance .  This i s  no t  an "e i ther /or l '  circumstance! 

Condi t ions one and two and t h r e e  must he met. - - 

Most appea l s  f o r  va r i ances  a r e  no t  based upon a  "by-right1' o r  "an t ic ipa ted"  

(such a s  s p e c i a l  permit u s e s )  u s e ,  but  a r e  based upon a  perceived hardsh ip  f o r  

the r eques t i ng  par ty .  This  ha rdsh ip  is  c rea t ed  by s t r i c t  enforcement o f  l o c a l  

zoning. Under such c i rcumstances ,  -many boards of  appea l  f ace  confusion over  

the app rop r i a t enes s  of a  s ~ e c i a l  permit versus  a  var iance.  The ZBA should,  

i n  such i n s t a n c e s ,  keep i n  mind what i s  considered a  s p e c i a l  p e r n i t  use  and 

what i s  requi red  f o r  a  va r i ance ,  ( s p e c i f i c a l l y ,  t h e  t h r e e  tests which a r e ) :  

1. Enforcement of  e x i s t i n g  zoning would involve s u b s t a n t i a l  ha rdsh ip ,  and; 

2. Re l i e f  may be gran ted  without  s u b s t a n t i a l  de t r iment ,  and; 

3. Re l i e f  may be gran ted  without  deroga t ing  from i n t e n t  o r  purpose of 

r e g u l a t i o n  (he re in ,  t h e  p a r t y  appea l ing  t o  t h e  board must s t a t e  t h e  

s p e c i f i c  r egu la t i on (  s )  from which he/she seeks  exemption 1. 

A va r i ance  may a l s o  con ta in  cond i t i ons  f o r  sa feguards  and l i m i t a t i o n s  of  time 

and use ,  % i n c l u d i n g  cont inued ownership. 

I n  o r d e r  t o  employ t h e  processes  ou t l i ned  i n  Sec t ions  9 and 10 smoothly, 

e f f i c i e n t l y  and c o n s i s t e n t l y ,  M r .  Witten recommended t h a t :  

1. t h e  SPGA should be c l e a r l y  i d e n t i f i e d  i n  t h e  bylaw; i n  t h e  case  o f  two 

i d e n t i f i e d  SPGA's, t h e  r o l e  o f  each must he c l e a r l y  i d e n t i f i e d  a s  - must be 

t he  procedure and o r d e r  i n  which a  p r o j e c t  proponent must apply t o  each; 

t h i s  would a l s o  i nc lude  t h e  c r e a t i o n  of  a  h i e r a r chy  of s p e c i a l  permit 

func t ions  which would have an  ove r r id ing  cons ide ra t i on  i n  any g iven  zoning 

circumstance ; 



2.  i d e a l l y ,  t he  s p e c i a l  permit g r an t ing  and appea l s  a u t h o r i t i e s  should r e s t  

with s e p a r a t e  boards (u sua l ly  ZBA and P lanning) ;  t h i s  would ensu re  an  i n  

town appeal  process a s  an SPGA o r  appeal  board cannot s i t  twice i n  

dec i s ion  on the  same i s s u e ;  

3. boards should be t o t a l l y  f a m i l i a r  with t h e  d i s t i n c t i o n  between s p e c i a l  

permit and var iance  processes ,  and; 

4. e x c e l l e n t  l i n e s  of communication should be opened up between t h e  Building 

In spec to r ,  Assessor 's  Off ice ,  Planning Board and ZBA i n  o r d e r  t o  promote 

cons is tency  i n  mat te rs  concerning the  l o c a l  zoning bylaw; 

5. be cognizant  of t he  words "sha l l "  (be ing  mandatorv) and "nay" ( b e i n ~  

d i s c r e t i o n a r y )  a s  they appear  throughout Chapter  40A and 11 and t h e i r  ovm 

l o c a l  bylaws. 

In  r e f e r ence  t o  improved awareness and communication amonps t the  a f o r e  

mentioned boards and departments,  M r .  Witten r e f e r r e d  workshop p a r t i c i p a n t s  t o  

Sec t ion  11 of Chapter 40A, paragraph th ree  (which d e a l s  with mandatory 

r e f e r r a l s ) .  Zoning bylaws o r  ordinances may provide t h a t ,  i n  t h e  ca se  of 

s p e c i a l  permit p e t i t i o n s ,  s a i d  p e t i t i o n s  s h a l l  be submitted t o  and reviewed by 

one o r  more of  t he  fol lowing and nay f u r t h e r  provide t h a t  such reviews a r e  

held j o i n t l y  ): t he  board of  h e a l t h ,  planning board,  c i ty/ town eng inee r ,  

conserva t ion  commission o r  any o t h e r  c i ty / town board o r  agency. Any agency o r  

board p a r t i c i p a t i n g  i n  s a i d  review w i l l  forward comments t o  t he  SPGA w i t h i n  35 

days. F a i l u r e  t o  comment wi th in  t h e  p re sc r ibed  time frame s h a l l  be deemed a  

lack  of opposi t ion.  

In  h i s  subsequent p r e s e n t a t i o n  t o  planning boards ,  M r .  Witten reviewed t h e  

SPGA and var iance  procedures ,  a s  d i scussed  wi th  t h e  ZRA, and o f f e r e d  planninp 

board members some i n s i g h t s  on t h e  g ran t ing  of  s p e c i a l  permi ts  and var iances .  

M r .  Witten a l s o  spen t  t i n e  reviewing MGL Chapter 41 i n  terms of  planning hoard 

r e s p o n s i b i l i t i e s .  Planning boards were c r e a t e d  under  t he  ausp i ce s  of  MGL 

Chapter 41 (municipal  planning and subd iv i s ion  c o n t r o l  a c t s )  t o  p l an  f o r  t he  



I I r e sou rces ,  p o s s i b i l i t i e s  and needs" of Massachuset ts '  c o m u n i t i e s .  Some of 

the planning board's responsibilities include: 

developing a  master p l a n ;  

conducting plannina s t u d i e s ;  

s e r v i n g  a s  t he  s p e c i a l  permit  g r an t ing  a u t h o r i t y  (SPGA) wi th in  zoning 

d i s t r i c t s ;  ( aga in ,  t h i s  power i s  der ived under MGL Chapter 40A,  Sect ion  9 ,  

and d i d  no t  include planning boards u n t i l  1975);  

governing t h e  l ayou t s  of  roads and parks;  

adopt ing  r egu la t i ons  f o r  reviewing subd iv i s ion  p l ans  inc ludin?  provis ions  

f o r  on-s i te  and incoming d ra inage ,  pub l i c  wavs, pub l i c  s a f e t v ,  e t c . ;  the  

board may a l s o  r e q u i r e  a  cons t ruc t ion  bond t o  ensure  t h a t  performance 

s t anda rds  a r e  n e t ;  

reviewing (mandatory) a l l  proposed zoning bylaws and anendments; 

developinp and/or  recommending z o n i n ~  and non-zoning p rov i s ions  inc luding  

p r o j e c t  des ign  s t anda rds ,  performance s t anda rds ,  s i t e  plan review bylaws, 

e t c .  ; 

s u b n i t  recommendations f o r  proposed new roads  (PEL Chapter 8 2 )  i n  addi t ion  

t o  r e g u l a t i o n  of roads wi th in  subdiv is ions .  

r e l a t i n g  t h i s  p r e s e n t a t i o n  t o  h i s  previous work with the  ZRA, M r .  Wj t t e n  

next  d i scussed  the  r o l e  of  t h e  planninp board a s  an  SPGA. Many towns prefer  

the SPGA t o  be  i n  t he  hands of t h e  planning board. This  is  due p r imar i l y  t o  

t he  p lanning  board 's  o v e r a l l  knowledge of planninp,  zoning and subdiv is ion  

i s s u e s .  Selectmen a r e  o f t e n  busy with a d m i n i s t r a t i o n  while ZRA's a r e  more 

f a m i l i a r  wi th  appea ls  due t o  hardsh ip(s ) .  

K r .  Wit ten informed a t t e n d e e s  t h a t  s p e c i a l  p e r n i t s  can be u t i l i z e d  only  i n  

compliance wi th  t he  r u l e s  a s  s t a t e d  under MGL Chapter 40A regarding 

d i s c r e t i o n a r y  con t ro l s .  Again, i t  i s  the  wording i n  t he  l o c a l  zoning bylaw o r  

ordinance which e s t a b l i s h e s  t h e  SPGA which i s  extremely important.  

The p lanning  hoard, by t h e  n a t u r e  of i t s  work a s  w e l l  a s  i nhe ren t  requirements 

f o r  review under  Chapter 41 (Subdiv is ion  Con t ro l ) ,  probably has  t h e  most 

oppor tun i ty  of any town board t o  work c l o s e l y  wi th  o t h e r  town boards and 

departments.  M r .  Witten sugpested t h a t  i n  o r d e r  t o  make t h e  b e s t  use  of  t he se  

o p p o r t u n i t i e s  f o r  i n t e rboa rd  conmunication, t h a t  boards c i r c u l a t e  agendas, 

review p o l i c i e s  o r  o t h e r  information r e l evan t  t o  coopera t ive  i n t e r a c t i o n .  



F i n a l l y ,  per  reques t ,  M r .  Witten b r i e f l y  d iscussed  s i t e  p lan  review 

procedures.  

The s i t e  p lan  review process  al lows the SPGA t o  review l a r p e r  s c a l e  ( u s u a l l y  

i n d u s t r i a l ,  commercial, e t c . )  p r o j e c t s  which a r e  no t  subdiv is ions .  I f  t hese  

s i t e  p lan  review procedures a r e  w r i t t e n  i n t o  the  zoning bylaw a s  a  by-right 

o r  an a d d i t i o n a l  review process ,  then the  SPGA can use  t h i s  procedure only  t o  

retommend modif icat ion ( i . e .  improved parking,  l ayou t  of roadways, e t c . ) ,  bu t  

no t  d e n i a l ,  of a  p ro j ec t .  However, i f  the  s i t e  p l an  review procedure i s  

w r i t t e n  i n t o  the  l o c a l  bylaw a s  a  s p e c i a l  permit process  unto i t s e l f ,  then  the  

SPGA may use  i t  t o  deny a  p ro j ec t .  

Wrap-up Session (Bill Napolitano, Senior Environmental Planner, SRPEDD, guest 

speaker and discussion leader) 

On Wednesday evening, December 6 ,  1989, R i l l  Napolitano spoke t o  workshop 

a t t endees  i n  a  wrap-up and planning s e s s i o n  on improved communication and 

cons is tency  i n  l o c a l  government. 

M r .  Napolitano began the  evening by poin t ing  ou t  t h a t  d e s p i t e  a l l  of t h e  

mechanisms f o r  i n t e r a c t i o n  d iscussed  i n  prev ious  workshops, un le s s  t h e r e  

e x i s t s  a  reasonably up-to-date growth management p l an  (Master P lan) ,  t h e r e  

w i l l  o f t e n  e x i s t  a  g r e a t  d e a l  of confusion over  development r e l a t e d  procedures 

and dec i s ions  involving zoning, conservat ion and planning aues t ions .  A twentv 

t o  twenty f i v e  year  old Master Plan (al though c e r t a i n  s e c t i o n s  o r  i deas  may 

s t i l l  be r e l evan t ) ,  may be l a r g e l y  outdated i n  t e r n s  of i t s  a p p l i c a b i l i t y  t o  

"future" growth management dec is ions .  

The planning process involved i n  p u t t i n g  toge the r  such a  document i s  an 

inva luable  means f o r  q u a l i t y  i npu t  from and d ia logue  between the  var ious  

townlci ty  boards and departments.  This process  a l s o  he lps  t o  e s t a h l i s h  a  

s e r i e s  of un i f i ed  goa ls  and o b j e c t i v e s  based upon the  recommendations from 

each of t hese  boards and departments a s  we l l  a s  from t h e  community a t  l a rge .  

These goa ls  and ob jec t ives ,  and a  subsequent a c t i o n  p lan ,  should not  on ly  he lp  

t o  puide townlci ty  boards and departments i n  t h e  decision-makinp process ,  bu t  

should a l s o  promote a  degree of cons is tency  wi th in  t h a t  process.  



The re levancy  of a l o c a l  Master Plan i s  a l s o  r e l a t e d  t o  t he  use and 

development o f  l o c a l  r egu la t i ons .  In essence ,  a s  pointed ou t  on Dage 33 of 

The Growth Management Workbook (Pioneer Valley Planning Commission v i a  the  

Eiassachusetts Executive Of f i ce  of Communities and Development, 1988; a copy of 

t h i s  book was mailed t o  each of  351 communities i n  t h e  Commonwealth); 

"Regulations a r e  t o o l s  t h a t  should be shape t o  achieve the  o b j e c t i v e s  
a r t i c u l a t e d  i n  your Comprehensive (Master) Plan. Adminis t ra t ion i s  the  
on-going process  of d a i l y  dec i s ions  t h a t  c a r r y  ou t  the  p o l i c i e s  
a r t i c u l a t e d  by the  Plan. The key t o  s u c c e s s f u l l y  implementing your Plan 
i s  twofold: 

Regulat ions t h a t  a r e  shaped by your o b j e c t i v e s ;  

0 An a d m i n i s t r a t i v e  team t h a t  works i n  a coordinated fash ion  t o  c a r r y  out 

your a c t i o n  plan." 

M r .  Napol i tano reminded the  a t t endees  of t he  need f o r  such r e g u l a t i o n s  t o  be 

c o n s i s t e n t  with t h e  l i m i t s  of  t h e  l fassachuse t t s  General Laws a s  we l l  a s  

con ta in  d i s t r i c t  purpose, means and reasonableness  provis ions.  

Following a subsequent review o f  how, when and where c e r t a i n  

departments/boards s h a l l  o r  may i n t e r a c t  under s t a t e  and l o c a l  r u l e s  and 

r e g u l a t i o n s ,  a group d i scus s ion  on how t o  b e t t e r  u t i l i z e  and improve upon 

these  processes  took place.  The fol lowing l ist  o f  suggest ions was presented 

f o r  cons idera t ion :  

Make s u r e  t h a t  a l l  town board r u l e s  and r e g u l a t i o n s ,  records of  dec i s ion ,  

bylaws and corresponding maps, l ists of  boards and committees (and t h e i r  

members), e tc . ,  a r e  a v a i l a b l e  t o  t he  town c l e r k ;  

Provide cont inu ing  educa t ion  o p p o r t u n i t i e s  f o r  members of town boards; 

Develop handbooks f o r  each board o u t l i n i n g  s p e c i f i c  powers, d u t i e s  and 

procedures  ( t h i s  o f t e n  h e l p s  t o  promote a sense  of  c o n t i n u i t y  and 

cons is tency) ;  

Adopt explicit/complementary/consistent p o l i c i e s ,  d e f i n i t i o n s  and 

procedures  ( t h i s  w i l l  h e l p  avoid c o n t r a d i c t o r y  r u l i n g s  and a c t i o n s ) ;  






































